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The Problem of Inter- 


Governmental Tax Exemption 


Discussed from 
the standpoint 
of interest and 
employees’ 
compensation 


By ROSWELL 
MAGILL* 





HE history and scope of the intergovernmental 
exemptions from taxation have been discussed 
and defined so often that it is quite impossible 


T 


for me to give this gathering of experts any new 


light upon these topics. Notwithstanding the unani- 
mous recommendations of successive Presidents and 
Secretaries of the Treasury for twenty years, the 
exemptions remain unchanged, except for the judi- 
cial embroidery which has been added to the original 
design blocked out long previously. The persistence 
of the original design might lead an observer from 
another planet to either of two conclusions: that the 
doctrine of intergovernmental exemptions is basic- 
ally sound, and its modern development a logical ne- 
cessity ; or that whether sound or not, the doctrine, 
having been developed by the Supreme Court, and 
not the Congress or the state legislatures, upon the 
basis of the necessary, though unexpressed, implica- 
tions of the Constitution, is practically incapable of 
modification or repeal under our constitutional sys- 
tem. The current agitation for change, which has 
led to many proposals for constitutional amendments 
and legislation, makes a discussion of these two lat- 
ter propositions appropriate. I intend to discuss only 
the intergovernmental exemptions of interest and 
employees’ compensation, and not to touch upon 
such questions as the exemptions of sales of articles 





_* Address delivered before the Thirtieth Annual Conference on Taxa- 
tion in Baltimore, Maryland, held under the auspices of the National 
‘Tax Association, October 28, 1937. 

** Under Secretary of the Treasury. 


699 


intended for essential governmental use,! or of pri- 
vate lessees’ incomes from government-owned prop- 
erty. ” 


Federal Instrumentalities— 
Doctrine of Tax Immunity 


HE doctrine of the immunity of federal instru- 

mentalities from state taxation had its origin, as 
you know, in the great case of McCulloch v. Mary- 
land,* which involved a substantial tax imposed by 
the State of Maryland upon bank notes issued by 
banks not chartered by the state and applied to notes 
of the Bank of the United States. In holding the 
tax invalid, Mr. Chief Justice Marshall spoke in 
terms of sovereignty—that “the sovereignty of a 
state extends to everything which exists by its au- 
thority, or is introduced by its permission”; but does 
not extend to “means employed by Congress to carry 
into execution powers conferred on that body by the 
people of the United States.” By relying upon this 
principle, Marshall said, “We are not driven to the 
perplexing inquiry, so unfit for the judicial depart- 
ment, what degree of taxation is the legitimate use, 
and what degree may amount to the abuse of the 
power.” Rather, a clear-cut line could be drawn. 
Moreover, since “The power to tax involves the 
power to destroy,” the Chief Justice concluded that 
any exercise of the power whatever was invalid. 

To this brief epitome of Marshall’s reasoning, it 
is proper to add two other possible bases for the 
actual decision: (1) That the Bank had been created 
by the United States as an agency to carry out cer- 
tain of its fundamental powers; and (2) that the 
tax was evidently aimed directly at the Bank of the 
United States, and was discriminatory in character. 
The first point was relied upon in the opinion; the 
second, though evidently in the background, is not 
given express significance. That it was not very 
significant in Mr. Chief Justice Marshall’s mind was 
shown ten years later, when, in Weston v. City Coun- 
cil of Charleston * a property tax on interest-bearing 
obligations was held inapplicable to obligations of 
the United States owned by individuals. 

Two other cases complete the early history of the 
subject. In 1842,in Dobbins v. Commissioners of Erie 
County the captain of a United States revenue cut- 
ter was held not subject to a general county tax 
measured by the value of his office. The decision 


1JIndian Motocycle Co. v. U. (1931) 283 U. S. 

2 Burnet v. Coronado Oil & eis Co., (1932) 285 wu. "5, 393. 
%(1819) 4 Wheat. 316. 

4 (1829) 2 Pet. 449. 

5 (1842) 16 Pet. 435. 
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was based upon the propositions that since the rev- 
enue cutter was not subject to a county property 
tax, its captain was similarly exempt; and that since 
the state had no power to diminish the captain’s 
salary, it could not accomplish that result through 
a tax. However desirable the result, it is quite evi- 
dent neither conclusion necessarily follows from its 
premise. Nevertheless thirty years later, in Collec- 
tor v. Day,® the doctrine was extended to a federal 
tax upon a state official; and the non-discriminatory 
Civil War federal income tax was held constitu- 
tionally inapplicable to a state judge. Thus, the 
original decision that a discriminatory state tax upon 
a federal instrumentality was invalid was extended 
by the process of judicial reasoning first to a non- 
discriminatory tax of the same character, then to a 
non-discriminatory tax upon a federal employ ee, and 
finally to a non-discriminatory tax upon a state 
employee. The full circle had been completed; only 
the details remained to be filled in. A doctrine that 
the fiscal powers of the United States must be pro- 
tected against defeat by the states becomes trans- 
muted into a doctrine that citizens of the United 
States who happen to earn their living as state offi- 
cials must be protected against a levy to meet the 
fiscal necessities of the United States caused by the 
Civil War. 

The modern history of the doctrine of intergovern- 
mental tax exemption in the important field of in- 
come taxation stems from Pollock v. Farmers Loan & 
Trust Co.* One of the questions in that case was 
the validity of the federal income tax as applied to 
income derived from municipal bonds. The justices, 
divided on other points, all agreed that the tax was 
invalid. Mr. Chief Justice Fuller summarized the 
conclusion thus: 


“It is obvious that taxation on the interest therefrom 
would operate on the power to borrow before it is exer- 
cised, and would have a sensible influence on the contract, 
and that the tax in question is a tax on the power of the 
states and their instrumentalities to borrow money, and 
consequently repugnant to the Constitution.” 

The proposition was thus stated as self-evident, not 
requiring proof: a necessary implication from the 
Constitution, though not expressed there. Yet only 
a few years later, the court evidently viewed the 
proposition as less than fundamental, for it endorsed 
an evasion of it through the simple turn of a legis- 
lative phrase. Congress in 1909 took the first step 
to hurdle the barrier of the Pollock case, by adopting 
a corporation excise tax “equivalent to” one per- 
centum of the entire net income over and above five 
thousand dollars received by it from all sources. 
The court concluded without difficulty that interest 
on state and municipal bonds could be included in 
the income forming the measure of the tax; that this 
was not the direct taxation of the state or thing 
taxed which the Pollock case condemned; and that 
the mere inclusion in the measure of income from 
non-taxable property, was not objectionable so long 
as the subject of taxation itself was legitimate. * So 
a tax could not be imposed directly upon the interest 
on state and municipal bonds, but the desired amount 
could be collected, from the same taxpayer, if the law 
~ © (1870) 11 Wall. 113. 

7 (1895) 157 U. S. 429, 158 U. S. 601. 
8 Flint v. Stone-Tracy Co. (1911) 220 U. S. 107. 
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were phrased in the terms of an excise or privilege 
tax, measured by income from all sources, including 
interest on state and municipal bonds. Yet it is 
hard to see any real difference between the two situ- 
ations, so far as burden upon the state’s borrowing 
power is concerned. The fact that so large an ex- 
ception to the original broad doctrine is made to 
turn upon a mere verbal difference indicates some 
lack of fundamental reality in the original doctrine. 


The necessity for this judicial legerdemain might 
be thought to have been ended with the adoption of 
the Sixteenth Amendment: 


“The Congress shall have power to lay and collect taxes 
on incomes, from whatever source derived, without appor- 
tionment among the several States, and without regard to 
any census or enumeration.” 


The congressional resolution as at first introduced 
did not contain the clause, “from whatever source 
derived.” It is well-known that the amendment was 
intended to remove the obstacles to federal income 
taxation raised by the Pollock case. Two holdings in 
that case were that taxes on real estate and on per- 
sonal property being direct taxes, a tax on the in- 
come therefrom is likewise a direct tax; and since the 
1894 tax was not apportioned among the states ac- 
cording to population, it was void. The amendment 
without the clause “from whatever source derived” 
would have been adequate to overcome these two hold- 
ings. The addition of the clause indicates an in- 
tention to cancel for the future the further holding in 
the Pollock case that the interest from state and mu- 
nicipal bonds was not subject to the federal income 
tax, irrespective of the apportionment point. Simi- 
lar language in the 1909 Act had been held by the 
court adequate to embrace this subject; and indeed 
it is not easy to devise another form of words more 
embracing or more suitable for the purpose. Hence 
it is not surprising that Governor Hughes, as well 
as other public men, warned that the amendment 
would extend the taxing power to income previously 
exempt. The contrary view was also strongly ex- 
pressed, but certainly the language of the amend- 


ment and its history supports Governor Hughes’ 
view. 


Interest on State and Municipal Bonds 


HE court has never been called upon to pass 

directly upon the power of Congress under the 
Sixteenth Amendment, to tax the interest on state 
and municipal bonds. Each succeeding income tax 
act, from 1913 to date, has expressly exempted the 
interest upon the obligations of a state or any po- 
litical subdivision thereof.®° The court has many 
times indicated, however, that in its opinion the 
amendment did not extend the taxing power to new 
subjects; but simply put at rest the contention that 
an income tax, being a direct tax on property, must 
be apportioned. Mr. Chief Justice White went out 
of his way to state and elaborate this conclusion in 
Brushaber v. Union Pacific R. R. Co. ?° and Stanton v. 
Baltic Mining Co.;** Mr. Justice Van Devanter re- 


©1913 Act, par. B, (38 Stat. 114, 166, 168); 1936 Act, Sec. 22 (b) (4). 
(49 Stat. 1648, 1657). 

10 (1916) 240 U. S. 1. 

11 (1916) 240 U. S. 103. 
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peated it in Peck & Co. v. Lowe,” and then gave it 
great emphasis in Evans v. Gore,’ the first of the 
series of decisions upon another branch of my topic: 
the power of Congress under the Sixteenth Amend- 
ment to tax salaries. It crops up again in Willcuts v. 
Bunn ** where, in the course of holding that the 
United States can constitutionally tax the profit upon 
a sale of county and municipal bonds, Mr. Chief 
Justice Hughes said: “In the case of the obligations 
of a state or of its political subdivisions, the subject 
held to be exempt from federal taxation is the prin- 
cipal and interest of the obligations.” There was 
no occasion for Mr. Chief Justice Hughes to go into 
that question in detail, for, as he pointed out, the 
income tax act itself exempted “interest upon the 
obligations of a state, territory or any political sub- 
division thereof.” 

Since Congress has not since 1909 taken advantage 
of the Court’s sanction of a corporation excise tax 
measured by income, including tax-exempt income, 
the present situation is this: The interest on state 
and municipal bonds is fully exempt from federal 
income taxation, either to corporations or to individ- 
uals. Buta profit on their sale is subject to tax, and 
such bonds are included in the gross estate for the 
federal estate tax. In the case of an original pur- 
chaser, the entire discount at which the obligation 
was issued is exempt from federal income taxation ; 
and a later holder may be entitled to a pro rata ex- 
emption on account of discount. There has been a 
good deal of litigation and administrative difficulty 
as to the precise types of obligations which fall 
within the exemption, such as condemnation awards, 
certificates of ownership in tax-exempt securities 
held by a trustee, and obligations, like paving war- 
rants and park fund certificates, chargeable against 
the benefitted owners and not against the municipal- 
ity. In general, however, the scope of the exemption 
as it stands is reasonably well defined. 


Doctrinal Distinctions 
Employed by States 


N ACCOUNT of the group of decisions just dis- 

cussed, the states have been prevented from 
applying general property taxes to federal bonds, 
and general income taxes to the income therefrom. 
The states have, however, been somewhat more as- 
tute than has the Federal Government, in taking 
advantage of the doctrinal distinction between a di- 
rect tax on a tax-exempt subject, and a tax on a 
proper subject, measured by tax-exempt income. In 
Miller v. Milwaukee * a divided court held that Wis- 
consin could not validly provide that a corporate 
stockholder should not be taxable upon dividends 
from corporations, the income of which was as- 
sessed ; but should be taxable on the dividends to the 
extent that the corporation had not been assessed. 
The court thought it detected an attempt to dis- 
criminate against holders of United States bonds. 
For the same reason, in Macallen Co. v. Massachu- 
setts *® the Court struck down a corporation excise 
tax measured in part by income, which the legisla- 





2 (1918) 247 U. S. 165. 
13 (1920) 253 U. S. 245. 
4 (1931) 282 U. S. 216. 
5 (1927) 272 U. S. 713. 
18 (1929) 279 U. S. 620. 
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ture had later amended expressly to include the in- 
terest on federal bonds. But later cases have upheld 
the corporation excise taxes of New York ™ and Cali- 
fornia, +* which were measured by income from all 
sources, including the interest on federal bonds, on 
the theory that no objectionable attempt to single 
out United States bonds was shown. Individuals are 
still free from state income taxes on federal bond 
interest. Moreover, in order to protect the market 
for its own bonds, the Treasury has exempted about 
six-tenths of them from the federal normal tax, and 
four-tenths are free from any taxation, state or fed- 
eral. 


As of July 1, 1937, the net outstanding debt of the 
United States was $35 billions upon which the annual 
interest charge is $915 millions. The net outstanding 
issues of states and local subdivisions amounted to 
nearly $17 billions on June 30, 1936, and the annual in- 
terest charge is estimated at $718 millions. Since many 
of these bonds are held by exempt corporations, such 
as educational and charitable institutions, and by 
taxpayers not subject to income tax; and since a 
large part of the interest on the federal bonds is now 
subject to surtaxes though not normal taxes, the ad- 
ditional taxes which would be due if the tax exemp- 
tion on these outstanding bonds could be presently 
destroyed are not as great as has been sometimes 
supposed. Although exact data as to the distribu- 
tion of state and local bonds by types of investors 
are not available, the best information which we have 
available leads us to estimate that if the Federal 
Government were authorized to collect federal in- 
come taxes upon the interest on state and local bonds 
now outstanding, the additional revenue at current 
levels of income and under the provisions of the 
present revenue law would be approximately $70 
millions annually. 

The existence of this large mass of exempt prop- 
erty and income, however, presents a fiscal problem 
of greater significance than these figures indicate. 
Progressive surtaxes cannot be made to operate ef- 
fectively so long as governments themselves provide 
this easy mode of escape from them. The exemption 
is rightly regarded by the bulk of taxpayers as un- 
desirable and unsound. Finally, since federal and 
state bonds alike are and must be sold to many per- 
sons to whom the tax-exemption feature is not im- 
portant, the interest rate is not reduced by an amount 
precisely equivalent to the worth of the tax-exemp- 
tion privilege. The elimination of the tax exemption 
from some federal and state bonds, but not from 
others, would no doubt necessitate a somewhat 
higher interest rate on future taxable issues. If all 
governmental issues were uniformly taxable like 
other bonds, the federal and state governments 
might expect ultimately to gain more in taxes than 
they would lose in increased interest. 


The Salary Exemption 


HE TWO early cases previously mentioned, Dob- 
bins v. Commissioners ?® and Collector v. Day, *° 
established the propositions that, under the original 
17 ~ 31 Educational Films Corp. v. Ward (1931) = ‘an S. 379. 
18 Pacific Co. v. Johnson (1932) 285 U. S. 


19 Supra, note 5. 
2 Supra, note 6. 
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Constitution, the salaries of state and federal officials 
were respectively exempt from the income taxes of 
the other governments. For reasons already given, 
the Sixteenth Amendment might have been thought 
to change this situation, so far as federal income 
taxes on state officials’ salaries were concerned. But 
the Supreme Court has consistently followed the 
view that the amendment did not extend the taxing 
power to new subjects. Consequently, Collector v. 
Day remained good law. Concealed beneath the 
broad grant of power to tax incomes from whatever 
source derived was the old distinction that a citizen 
of the United States who was also a Massachusetts 
judge was not subject to the same tax on his salary 
for the support of that government which was col- 
lectible from other citizens of the United States with 
like salaries paid by private employers. The Mas- 
sachusetts judge must not only not be discriminated 
against; he must be given a preferred position over 
other citizens, privately employed, with like salaries. 
The federal revenue acts, after the 1917 Act, have 
not expressed this exemption, so the Supreme Court 
and the lower courts since then have had to work out 
its boundaries for themselves. The number of con- 
troversies which have arisen on the subject, and the 
resulting litigation is wholly out of line with its rev- 
enue significance. 
The Supreme Court, possibly not wholly satisfied 
with the exemption itself, has narrowed it in two 
important respects. Independent contractors with 
the states must be distinguished from regular em- 
ployees of the state; and employees in non-govern- 
mental activities are not entitled to the exemption. 
30th exceptions have led the lower federal courts 
into a wilderness of fine distinctions. Thus, the Board 
of Tax Appeals concluded that the compensation of 
a “Special Counsel for the City of Chicago in Gas 
Matters” was exempt,”! but the Court of Claims and 
the Circuit Court of Appeals for the Seventh Circuit 
concluded that the salaries of real estate experts em- 
ployed by the Chicago Board of Local Improvements 
were not exempt.” The Board regarded the salary 
of an employee of the Delaware River Joint Commis- 
sion as exempt,?* but the Third Circuit Court of 
Appeals reversed the decision on the ground that he 
was an independent contractor.** 


The Board held that services rendered by the di- 
rector of the port of Beaumont, Texas, were not 
shown to be in the discharge of essential governmen- 
tal functions, ?> but it concluded, as did the Second 
Circuit Court of Appeals that the Albany, New York, 
Port District Commission was a government instru- 
mentality, and hence that its chairman’s salary was 
exempt. °° The Board concluded that the salary of 
a professor in the University of Maryland Law 
School for 1925 was not exempt, ** but that the sal- 
ary of a part-time instructor in the same school for 
1928 was exempt.?* In the second case, the peti- 
tioner evidently made up deficiencies of proof 
thought to exist in the first. The Board of Tax 


2 
2 





Richberg v. Commissioner, BTA, Memo. op. 12-17-32. 

, as v. U. S. (1928) 64 Ct. Cl. 481; Lyons v. Reinecke (1926) 10 
r. €2 a 

3 Com’r v. Modjeski, (1933) 28 BTA 1051. 

75 F. (2d) 468, cert. den. 295 U. S. 764. 

% Wiggins v. Com’r. (1933) 27 BTA 576. 

% Com’r. v. Ten Eyck, (1934) 29 BTA 1113, (1935) 76 F. (2d* 515. 
7 (1930) 20 BTA 949. 
*8 (1932) 25 BTA 1385. 
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Appeals and Second Circuit Court of Appeals con- 
cluded that the City of New York in operating a 
water system was not performing a governmental 
function, and hence that the salary paid the chief 
engineer of the Bureau of Water Supply was not 
exempt. 7° A bare majority of the Supreme Court, 
somewhat surprisingly in the light of the reasoning 
in Helvering v. Powers,*® reversed, concluding that 
the acquisition and distribution of water is a govern- 
mental function, and apparently abandoning the his- 
torical tests which had theretofore been applied. *! 
Other instances could be multiplied. Meanwhile, 
the Bureau has been quite as busy as the courts. 
The tax service lists thirteen rulings, for example, on 
the subject of the exemption of the compensation of 
harbor pilots, bar pilots, and river port pilots. A\l- 
together there have been over 300 published rulings 
and decisions on this general question, and new 
cases are being presented all the time. Moreover, 
the game is hardly worth the candle from the gov- 
ernmental point of view. There are about 2,500,000 
state and local employees, but their average compen- 
sation is about $1430, over $1000 less than the ex- 
emption accorded a married person by the federal 
law. Hence, if they were all subject to federal in- 
come taxation, the increased revenue would be, it is 
estimated, less than $15,000,000 at the 1936 rates. 
The litigation is all out of proportion to the revenue 
significance of the exemption. 


If this mass of litigation was gradually leading 
toward a more equitable tax system, the delay and 
the confusion could be accepted as the price we must 
pay for social reform. But no objective observer 
would contend that the equal operation of the tax 
system is being improved; or that, if we were start- 
ing afresh today, the distinctions worked out in the 
300 rulings and decisions should be preserved as 
fundamental. Mr. Justice Roberts, in the Brush case, 
summed up the situation as follows: 


“The frank admissions of counsel at the bar concerning 
the confusion and apparent inconsistency in administrative 
rulings as to the taxability of compensation of municipal 
employees seems to call for an equally candid statement 
that our decisions in the same field have not furnished the 
executive a consistent rule of action. The need of equitable 
and uniform administration of tax laws, national and state, 
and the just demand of the citizen that the rules govern- 
ing the enforcement of those laws shall be ascertainable 
require an attempt at rationalization and restatement.” 


He then formulated a sound restatement of the 
constitutional limitations as follows: 


“It seems to me that the reciprocal rights and immunities 
of the national and a state government may be safeguarded 
by the observance of two limitations upon their respective 
powers of taxation. These are that the exactions of the 
one must not discriminate against the means and instru- 
mentalities of the other and must not directly burden the 
operations of that other. To state these canons otherwise: 
an exaction by either government which hits the means or 
instrumentalities of the other infringes the principle of 
immunity if it discriminates against them and in favor of 
private citizens or if the burden of the tax be palpable and 
direct rather than hypothetic and remote. Tested by these 
criteria the imposition of the challenged tax in the instant 
case was 'aw‘uyl.” 





29 Brush v. Com’r. (1936) 85 F. (2d) 32. 


30 (1934) 293 U. S. 214, in which the operation of a street railway 
was said not to be a governmental function. 


31 (1937) 300 U. S. 352. 
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His conclusions as applied to the particular case were 
these: 


“The petitioner is a citizen of New York. By virtue of 
that status, he is also a citizen of the United States. He 
owes allegiance to each government. He derives income 
from the exercise of his profession. His obligation as a 
citizen is to contribute to the support of the governments 
under whose joint protection he lives and pursues his call- 
ing. His liability to fulfill that obligation to the national 
government by payment of income tax upon his salary 
would be unquestioned were it not for the character of his 
employer.” 

“* * * JT think the imposition of a tax upon such gain 
where, as here, the tax falls equally upon all employed in 
like occupation, and where the supposed burden of the 
tax upon state government is indirect, remote, and im- 
ponderable, is not inconsistent with the principle of im- 
munity | inherent in the constitutional relation of state and 
nation.’ 

Unfortunately, Mr. Justice Roberts spoke for four 
members of the Court only; the majority, as hereto- 
fore stated, held Brush’s compensation to be exempt. 
The fact that the majority was so narrow; and the 
fact that the Court has invited the Department of 
Justice to submit a brief in the series of cases headed 
by James v. Dravo Contracting Co.,** involving state 
taxes upon the gross receipts of independent con- 
tractors engaged in the construction of dams for the 
United States, may form the basis for a hope that 
the Supreme Court will reconsider the whole prob- 
lem of intergovernmental tax immunity. No consti- 
tutional amendment could be framed to accomplish 
so broad and so desirable a result as the adoption by 
the Court of the general position which Mr. Justice 
Roberts outlined. As one aspect, consider how much 
the administration of the federal income tax would 
be improved, if the Sixteenth Amendment were now 
held to mean what it says—to confer the power ac- 
tually to tax incomes from whatever source derived. 


Conclusion 


F the Supreme Court follows the course of ad- 

herence to past precedent, legislative reform 
must follow either the laborious course of a consti- 
tutional amendment, or the hazardous course of a 
statutory enactment which may or may not be held 
to be valid. It would be difficult to draw an amend- 
ment to eliminate all the present subdivisions of 
intergovernmental tax exemption; and difficult to ob- 
tain its adoption by three-fourths of the states, some 
of which would have little or nothing to gain thereby. 
It seems fair to say at this point that if the Federal 
Government is permitted to tax the compensation of 
state employees and the interest on state obligations, 
the states should have a corresponding privilege to 
tax federal salaries and bond interest. 

The newspapers recently quoted President Nicho- 
las Murray Butler of Columbia University as saying 
that for the Congress to propose an amendment to 
authorize the taxation of the interest on state and 
municipal bonds, and of state and local officials’ sala- 
ries, would make this country the laughing-stock of 
the world, since the Sixteenth Amendment clearly 
contains the authority already. Nevertheless, the 
Treasury in recent years has advocated the constitu- 
tional amendment rather than the statutory method 





32 Oct. Term, 1937; = ena from the Dist. Ct. of the U. S. for the 
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of change, primarily to remove any doubt of the 
validity of the proposed tax, when imposed, with 
the possible unsettlement of the bond market while 
the test cases were proceeding through the courts. 

Aside from the outright repeal of the present sta- 
tutory exemption of state and municipal bond inter- 
est from federal income taxation, at least two other 
less sweeping changes present themselves. The 
Congress might adopt again the method approved 
in Flint v. Stone-Tracy Co. :** transform the corpora- 
tion normal tax on income into a corporation privi- 
lege tax, measured by income, including interest 
from all sources. Such:a change would bear with 
particular severity, of course, upon financial institu- 
tions with large holdings of state and federal bonds. 
Moreover, since the present exemptions have a 
twenty-five year standing, Congress would have to 
decide whether any change should apply only to 
the interest on future issues of bonds; or to the 
interest on all issues received after the effective date 
of the law. Similar changes by the states have taken 
the latter course. 

As to individuals, the Congress might adopt the 
general idea sanctioned by the Court in a different 
connection in Maxwell v. Bugbee:** take all tax-ex- 
empt income into account in determining the rates 
to be applied to the individual’s taxable income. Or 
to put it another way, instead of treating an individ- 
ual’s taxable income as subject to the lowest rates 
in the surtax scale, and thus his tax-exempt income 
in effect as excluded from taxation at the next higher 
rates, reverse the process. Place his tax-exempt in- 
come at the bottom of the surtax scale, and super- 
impose his taxable income thereon. The tax-exempt 
income would not be taxed; and the taxable income 
would be subjected to the higher rates applicable in 
the light of the taxpayer’s entire income status. 

This proposal was advanced by Secretary of 
the Treasury Carter Glass in his annual report for 
1919, in which he said: 

“* * * T call attention to the urgent necessity of revi- 
sion of the revenue law so as to require that, for the pur- 
pose of ascertaining the amount of surtax payable by a 
taxpayer, his income from state and municipal bonds shall 
be reported and included in his total income, and the 
portion of his income which is subject to taxation taxed at 
the rates specified in the act in respect to a total income 
of such amount. * * * It is intolerable that taxpayers 
should be allowed, by purchase of exempt securities, not 
only to obtain exemption with respect to the income de- 
rived therefrom, but to reduce the supertaxes upon their 
other income, and to have the supertaxes upon their other 
income determined upon the assumption, contrary to fact, 


that they are not in possession of income derived from 
state and municipal bonds. 

“A question has been raised concerning the right of the 
Federal Government under the Constitution to tax the 
income from state and municipal bonds, but there can be 
no doubt of the constitutionality of such an administrative 
provision. The proposal is not to tax the income derived 
from state and municipal securities, but to prevent evasion 
of the tax in respect to other income. The principles in- 
volved are abundantly established in the decisions of the 
Supreme Court sustaining taxes upon corporations, bank 
stock, etc., computed after taking into account income de- 
rived from Government, state, and municipal bonds.” 


The validity of the proposed provision is not as- 
sured, in the light of prior decisions of the Court ; ** 
(Continued on page 754) 

33 Supra, note 


3% (1919) 250 U Ss. 
35 See particulariy Wai Life Ins. Co. v. U. S. (1928) 277 U. S. 508. 






































INCE the eye of prudent vigilance must be ever 
focussed upon the orbit of duty of the corporate 
fiduciary, this study of a relatively new current 

of judicial and legislative thought is presented. Until 
very recently the limits of fiduciary duty of any 
trustee, corporate or individual, could be measured 
with certainty depending upon the jurisdiction by 
one of two rules. 


Two Familiar Rules 


HE so-called liberal rule of Massachusetts * fol- 

lowed there and in New Jersey, Vermont, etc.,” 
required a trustee to exercise in fiduciary business 
matters, the same degree of skill with which “. 
an ordinary prudent man of business would conduct 
his own beyond that, there was no duty or 
obligation upon the trustee.”* The other, stricter 
rule, as early adopted by New York and foltiowed in 
Wisconsin, Pennsylvania,‘ etc., held a trust ‘ 
to no higher duty than the exercise of such good 
business judgment and foresight under the existing 
circumstances, as a prudent man would use in han- 
dling the property of another.” 


The latter, stricter rule or standard is apparently 
that by which American corporate trustees, irrespec- 
tive of jurisdiction, prefer to be held, since “A State- 
ment of Principles of Trust Institutions” > adopted 
by the Executive Committee, and approved by the 
Executive Council of the American Bankers Associa- 
tion in 1933, in part provided (Article 3, Section 3), 
a it is the duty of a trustee to administer a trust 
solely in the interest of the beneficiaries ... and in admin- 
istering the trust, to exercise the care a prudent man 
familiar with such matters would exercise as trustee of 
the property of others, adhering to the rule that the 
trustee is primarily a conserver.” — 

Thus, although there were two distinct standards, 
each was objective—a particular trustee could not 





*M. A., LL. B.; Assistant Trust Officer, Security-First National 
Bank, Los Angeles, Calif. 

1U. S. Natl. Bank & Trust Co. of Kenosha v. Sullivan, 69 Fed. (2d) 
412. 

2 Corpus Juris, Trusts, Section 519. 

3In re Whiteley, 33 Ch. Div. 347, 355. Bowden v. Citizens Loan & 
Trust Co. of Mankato (Minn.), 259 N. W. 815. 

4In re MacFarlane’s Est. (1935), 177 Atl. 12, 16. 

5 Bogert, Trusts and Trustees, Note to Chap. 26, 1702 


The Trend of Decisions 


and Legislation Affecting 
the Corporate Trustee 


A penetrating analysis of a rel- 
atively new current of judicial 
and legislative thought 


By VARIAN S. GREEN* 


escape liability by showing that he conducted his 
own affairs in a particular way. He was required 
to use such diligence as is commonly used by all 
prudent men.® If, however, he possessed a higher 
than average degree of skill, he was required to 
exercise all the skill and prudence of which he was 
capable,’ or in other words, 


“the trustee is under a duty to the beneficiary in admin- 
istering the trust to exercise such care and skill as a man 
of ordinary prudence would exercise in dealing with his 
own property; and if the trustee has greater skill than 
that of a man of ordinary prudence, he is under a duty 
to exercise such skill as he has.’ * 


A Suggested Third Standard 


aie the increased business and popularity 
of the corporate trustee, however, has come 
the suggestion of the possibility of the application 
of a different and higher standard of duty for this 
type of fiduciary, the way having been apparently 
pointed by a 1905 decision of the Judicial Committee 
of the Privy Council in an appeal from Australia,® 
where a statute relieved a trustee from liability for 
breach of trust where he had “. acted honestly 
and reasonably and ought fairly to be excused.” 


It was established that the trustee had acted honestly 
and reasonably, but in passing upon the question as 
to whether or not the trustee ought to be excused 
for the breach, looking at all the circumstances, Sir 
Ford North said, 


“It is a very material circumstance that the appellants 
are a limited joint stock company, formed for the purpose 
of earning profits for their shareholders; part of their 
business is to act as trustees and executors; and they are 
paid for their services in so acting by a commission which 
the law of the Colony authorized them to retain out of 
trust funds administered by them, in addition to their 
costs. The position of a joint stock company which under- 
takes to perform for reward, services which can only be 
performed through its agents, and which has been misled 
by its agents to misapply a fund under its charge, is widely 
different from that of a private person acting as gratuitous 
trustee.” 





6 Litchfield v. White, 57 Am. Dec. 534. 

7 Bogert, Trusts and Trustees (1935), Para. 541, p. 1712. 

8 Restatement Law of Trusts (1935), Para. 174, p. 448. 

® National Trustees Co. of Australia, etc. (1905), AC 373, 381. 
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Apparently, it was not until 1926, however, that 
any judicial expression concerning a possible dif- 
ference between the standard of skill and prudence 
of corporate and private fiduciaries crept into the 
American reports. In an action to surcharge a cor- 
porate testamentary trustee for purchase and reten- 
tion of Chicago, Milwaukee and St. Paul Railway 
Company Preferred Stock,’® the Supreme Court of 
Wisconsin said in part: 


“The performance of the duties of a trustee requires the 
exercise of a high degree of fidelity, vigilance and ability. 
Especially is this true when the trustee is a company or- 

ganized for the purpose of caring for trust estates, which 

holds itself out as possessing a special skill in the per- 
formance of the duties of a trustee, and which makes a 
charge for its services, which adequately compensates it 
for a high degree of fidelity and ability in the administra- 
tion of a trust estate.” 


Four years later, in an action to surcharge a cor- 
porate testamentary trustee for failing to sell sugar 
stocks before their decline in the early 1920’s, the 
same idea was again advanced. In this case New 
York Surrogate Slater commented in part, 


“In trust relations these days, when trust companies 
have entered the business, much more is expected from 
a corporate trustee than from the old-fashioned individual 
executor or trustee. Trust companies seek this character 
of business, claiming that they are especially qualified and 
financially responsible. They make a specialty of trust 
matters and claim to be familiar with the authority of exec- 
utors and trustees as to trust investments. They have 
claimed that each estate and trust will receive the per- 
sonal attention of one trust executive whose life work is 
the administration of estates and trusts, and that decisions 
with regard to the purchase and sale of securities will 
be independently arrived at by these officers in consulta- 
tions with investment experts.” ™ 


Although on appeal the Surrogate decision was 
reversed, on the ground that the document creating 
the trust relieved the trustee from liability for con- 
tinuing to hold original assets in connection with 
which the trustee’s duties and responsibilities were 
slightly different from, in respect to its own invest- 
ments, the Surrogate’s “dicta” apparently went un- 
challenged.’ 


A Stricter Rule 


OREOVER, in the same year, (1930) the 

Supreme Court of Pennsylvania, in a case * 
wherein an effort was made to surcharge a corporate 
trustee for continuing to hold securities while de- 
creasing in value, used in following language, 


“We have not overlooked appellant’s argument, so earn- 
estly pressed, that, owing to the special facilities possessed 
by such corporation, ‘A Stricter Rule of Responsibility 
Should Be Exacted from Trust Companies as Fiduciaries’ 
than from the ordinary individual trustee; but the record 
in the present case would not warrant consideration of 
any such advance in the law. Rulings which involve en- 
larged application of established principles to new con- 
ditions, and, when subsequently followed, give rise to what 
become know n as new or advanced principles, should be 
made only in cases where the facts relied on plainly appear 
and clearly call for such rulings. As we have already 
indicated, this is not a case of that character. Here the 
sole question we have to determine is whether or not the 
court below abused its discretion in not granting the re- 





Tn re Allis Estate, 209 N. W. 945, 947. Affirmed 210 N. W. 418. 
In re Clark’s will (1930), 242 N. Y. S. 210, 220. 

12In re Clark’s Will, appealed 1931, 199 N. E, 317. 

13Jn re Linnard’s Estate, 148 At. Rep. 912, 914. 


view asked of it, and in that particular we must decide 
against appellants.” 


The inference, however, is apparently quite clear 
that had the case turned upon the degree of skill 
possessed by the fiduciary, the Pennsylvania court 
might have been prepared to exact a stricter rule of 
responsibility from trust companies than from in- 
dividual trustees. 

This same idea of a different standard for cor- 
porate fiduciaries has also received the attention of 
another branch of the legal profession. In 1933, 
Henry A. Shinn, Professor of Law of Mercer Univer- 
sity, in a well- annotated and clear article, included 
the following :* 


“As corporate fiduciaries double and redouble their busi- 
ness by holding themselves out to the public as skilled and 
efficient executors and trustees, are they not fixing a stand- 
ard of care higher than that of the ordinary individual 
trustee? 

“Should not the colorful advertising on the part of trust 
companies representing to the public that their officers 
are skilled specialists in the business of investing and pro- 
tecting trust estates cause the courts to regard any act 
that falls short of closely superintending the trust as gross 
negligence which an exoneration clause will not excuse? 
In other words, an act that is only ‘slight negligence’ on 
the part of an ordinary individual trustee should be con- 


sidered gross neglect when committed by a specialist in 
the field.” 


The Latest Expression 


OREOVER, in July last year, the appellate 

division of the Supreme Court of New York, 
in surcharging a corporate fiduciary for failing to 
have sold in 1930, within fourteen months of gaining 
complete control of the trust assets (the period re- 
quired for payment of inheritance taxes), sufficient 
stock to provide funds for payment of federal estate 
taxes, state inheritance taxes, costs, etc., approved 
the holding of the referee that “a great trust com- 
pany, having in its command special knowledge of 
market and financial conditions and an organization 
skilled in the investment of funds, must, in the ex- 
ercise of ordinary care, bring to the management of 
estates intrusted to its care this specialized knowl- 
edge and experience, since an ordinary prudent man 
in the exercise of ordinary care would not fail to do 
this in the management of his own affairs if such 
advantages were available to him.” 

Again, in December last,’® in surcharging a testa- 
mentary corporate trustee for continuing to hold for 
too long a period non-qualifying investments received 
by it, the same court, through Edgcombe, J., who 
rendered the judgment, said: 

“It is very true that, unless otherwise prescribed by 
statute, a corporate executor is subject to no greater lia- 
bility than that which devolves upon an individual exec- 
utor. Matter of People’s Trust Co., 169 App. Div. 699, 701; 
155 N. Y. S. 639. Nevertheless, a bank has certain ad- 
vantages over an individual in determining the wisdom of 
retaining or disposing of securities belonging to an estate. 
It not only has its trust officer, who is supposed to be 
more or less familiar with market prices of securities, and 
whose business it is to be posted concerning market con- 
ditions, but over the trust officer are the officials of the 
bank, and the directors, men of affairs, assumed to be 
chosen because of their sound business judgment. The 
advice of these men is at the disposal of the trust officer.” 

1442 Yale Law Journal 359, 374. 


1 Chemical Bank & Trust Co. v. Ott, 289 N. Y. S., 228, 237, 
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In another very recent New York case," affirmed 
on appeal wherein a corporate trustee attempted to 
have allowed a disbursement of $5,000 paid for a 
report by an independent real estate expert on an 
hotel property, the claim was disallowed on the 
theory that “the corporate fiduciary had in its 
employ two men of very wide experience in real 
estate matters, one of whom was well versed in hotel 
management problems.” The trustee claimed credit 
in its accounts for costs of the survey and charged 
the entire amount to corpus. Both life tenant and 
remaindermen objected to the allowance of this ex- 
pense contending that it was neither necessary nor 
justified. 

The court said: 


“The proof fails to show that there was any emergency 
confronting the trustee, which was beyond the competence 
of its available facilities; . the fiduciary, however, was 
obliged to use reasonably the facilities at its command. 
In the case of a corporate fiduciary, it represents that it 
has facilities not available to the individual who is in- 
experienced in business. A corporate fiduciary is pre- 
sumably equipped to handle even serious problems in the 
administration of real estate and to do it without burden- 
ing the property in its charge beyond the standard of 
compensations fixed by law. This fiduciary was shown to 
have had personnel adequately equipped to handle this 
problem.” 

On appeal, in affirming this portion of the decision, 
the judgment included the following: 

“The (Surrogate) Court properly found that the trustee 
had failed to sustain the burden of proving the necessity 
for its expenditure. It was scarcely reasonable for the 
trustee to incur an obligation of $5,000 for the services of 
an outside expert when it had available a competent staff 
of realty experts who might have rendered the services 
performed by Smith without additional expense to the 
estate. We think the Surrogate correctly disallowed this 


item.” 
(Because of the express consent of the income bene- 
ficiary, however, a payment of $500 out of income 


was allowed by both courts to this expert for his 
services. ) 


Thus it appears that although there is a definite 
tendency to discuss the possibility of a different 
standard of skill and prudence for corporate fiduciaries, 
there apparently is as yet no decision squarely in 
point. The significant thing, however, is that al- 
though the courts have stopped short of affirming a 
change in the law, the possibility of it is being argued 
and considered. Sua sponte certain courts have 
challenged attention to the possibility of the dual 
standard of fiduciaries ; an objective one for personal 


trustees, a different, higher, and perhaps subjective 
one, for corporate trustees 


Liability in Tort 


T IS desirable to note, however, that this trend 

toward change in the trust law respecting lia- 
bility of trustees for breach of duty, (malfeasance 
and nonfeasance) is quite distinct from that liability 
in tort, which a trustee might incur where failing 
to render the quality of service to its trust it had 
represented itself, through advertising and acts and 
statements of its agents, as being capable of rendering. 


1 Matter of Schinasi, 162 Misc. 632. Affirmed July 1, 1937, N. Y. 
App. Div. . 
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In this branch of the law, there is a well-established 
line of authority '* imposing liability where one offer- 
ing his services to another, is employed and subse- 
quently fails to exercise the degree of skill he has 
held himself out as possessing, or which in those 
employments where peculiar skill is required, he is 
understood as holding himself out as possessing from 
the mere offering of his services. 

Where a trustee through advertisement, or acts 
or representations of its agents, fails to fulfill its 
representations, such non-performance is tantamount 
to constructive fraud, and entails liability. More- 
over, the degree of skill and diligence required for 
professional services (within which category it 
probably would be strenuously contended the trust 
service falls, although in fact it is only a business and 
as such is managed and regulated), is very high, if 
the Pennsylvania Rule is followed. This rule con- 
templates that the professional man must bring to 
the practice of his profession such skill and diligence 
as those “thoroughly educated in his profession ordi- 
narily employ,” ?® “and in judging of the degree of 
skill, regard is to be had to the advanced state of 
the profession at the time.” ”° 

Not only, however, have the courts and others 
intimated that “a stricter rule of responsibility should 
be exacted from trust companies as fiduciaries,” but 
the fact that there are so many statutes defining and 
prescribing the rights, duties, privileges, or immuni- 
ties of corporate fiduciaries, whereas there are com- 
paratively few statutes applicable to private fiduciaries 
(although their activities are undoubtedly equally 
subject to legislative regulation) tends also to facilitate 
the possibility of a “stricter rule.” 


Statutory Distinctions 


ERHAPS it is because corporations being creatures 

of, and deriving their powers solely from, the 
State, are more easily regulated than individuals, 
that so much more statutory definition and control 
respecting corporate fiduciaries exist. By way of 
example, Regulation F, (revision effective June 1, 
1936), issued pursuant to the provision of section 
11-K of the Federal Reserve Act, imposes uniform 
duties and obligations on all corporate fiduciaries 
subject to its regulations, the counterpart of which 
regulation apparently nowhere exists for the guid- 
ance of individual fiduciaries. Also, certain State 
Acts, of which that of California is typical,?? permit 
self-dealing transactions in certain types of invest- 
ments, which would indeed be a very great departure 
from the long established rules of equity in this 
respect, if applicable to private trustees. It should 
be noted, however, that California, and perhaps New 
York, have recently repealed their statutes under 
which certain exceptions to the self-dealing rule 
were permitted. 

- In prospect also, is the proposed Trust Indenture 
Act of 1937,?? a Securities Exchange Commission 
measure proposed by Senator Barkley, who recently 
succeeded Senator Robinson as Leader of the Senate. 
As amended, the bill affects corporate trustees in at 


18 Cooley on Torts (4th Ed.), Para. 472, ct seq. 
19 McCandless v. McWha, 22 Pa. St. 261. 

* English v. Free, 205 Pa. St. 624. 

21 Bank Act, of State of California, Section 104 
72S. B. $2344, 75, Congress, First Session. 
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least two important respects to which reference here 
is germane. In prescribing the mandatory provisions 
to be included in any indenture or deed of trust 
securing an issue of obligations outstanding in the 
1ands of the public, the bill provides that 7° 
“the indenture to be qualified shall contain provisions 
requiring the indenture trustee to exercise in case of default 
(as such term is defined in the indenture) such of the 
rights and powers vested in it by the indenture, and to 
use the same degree of care and skill in their exercise 
as a prudent man would exercise under the circumstances 
if he were a fiduciary and had the degree of skill which 
the indenture trustee has, or which the indenture trustee 
expressly or impliedly represents itself as having as in- 
denture trustee at the time of the offering of the indenture 
securities, whichever is the higher.” 
If enacted into law, such a provision would indeed be 
a great advance toward a ‘stricter standard.’ 

Another significant thing about the proposed act 
is that in its preamble ** it is “ declared that 
the national public interest—is adversely affected 
(Section 2) when the trustee does not have adequate 
rights and powers,” etc., or they are “rendered illusory.” 
If, therefore, the public interest is adversely affected 
when the trustee lacks adequate powers, or immunity 
clauses render them illusory, the public interest is in- 
volved in the enforcement of the trustee’s obligations. 

Ilere, obviously, is a very powerful entering wedge 
to subject corporate trustees, which are at present 
answerable in contract, tort, or equity only to per- 
sons dealing directly with them, to regulation under 
the police power. Presently, under statutory pro- 
visions of this kind, corporate trustees may be re- 
quired to answer Writs of Scire Facias or Quo War- 
ranto at the instance of even third parties to show 
compliance with some minute Police Power Regula- 
tion or answer for defaults in respect thereto. This 
is not a particularly happy prospect when one con- 
siders the gradual but persistent extension of the 
Public Interest Doctrine, of which a typical example 
is found in the recent Nebbia case ** in which Judge 
Brandeis’ dissenting opinion in the /selin case be- 
came law, viz., “the State’s power of regulation ex- 
tends to every business the regulation of which is 
necessary for the public interest,” thus changing the 
familiar “affected with a public interest” doctrine of 
the earlier case of Munn v. Illinois.*® 

Moreover, it is not unthinkable that if extended 
by statute to one phase of corporate fiduciary activity, 
viz., trusteeships under indentures or deeds of trust 
to secure outstanding issues of securities, the doctrine 
of regulation, in aid of the police power, of all cor- 
porate fiduciary activity would be more readily ac- 
complished, which is a possible development of trust 
law to which extended consideration should be given 
while it yet remains a moot question. 


Alternative Remedies 


LTHOUGH, as hereinbefore noted, the trust 

institutions, through the American Bankers 
Association,” have signified their willingness to ac- 
cept the responsibility of the “stricter rule” i. e 
“such good business judgment and foresight 


*3S. B. $2344, Section 7H, page 28. 
4S. B. S2344, Section 1A. 

°5 Nebbia v. New York, 291 U. S. 502. 
% Munn v. Illinois, 94 U. S. 466. 

%a See Note 5, supra. 
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as a prudent man would use in handling the property 
of another,” there has been no such composite ex- 
pression in respect to accordance with the suggested 
“higher standard of skill and prudence” to which 
corporate fiduciaries only, in the opinion of the au- 
thorities cited, might be required to conform, so that 
as a challenge to more mature. thought it is deemed 
appropriate here to consider some of the possible 
alternative attitudes which might be adopted in re- 
spect to this proposed “‘advance in the law.” 7° 

The legislative method, of course, could be used 
to fix a “corporate standard.” In the national field, 
however, although the -provisions of such an act 
could easily be made to extend to include with the 
National Banks exercising trust powers, all state 
institutions which were members of the Federal Reserve 
System, it is doubtful whether Congress would de- 
fine a standard for corporate fiduciaries in the precise 
terms recommended by them. Moreover, state laws, 
though easier to obtain, would vary considerably in 
substance, interpretation and policy of enforcement, 
so that the general situation under a legislative plan 
to define the corporate standard, whether federal or 
state, might end in even more complexity and general 
dissatisfaction than exists at present. 

Exculpatory clauses delineating the “standard” 
would be another alternative. Such clauses could be 
required by corporate fiduciaries in all instances as 
prerequisite to the acceptance of an appointment, and 
for such a plan, which is by no means new, there is 
much authority. 

“Tt is clear, both from principle and authority, that the 
liability imposed on and accepted by a trustee may be 
limited by the terms of the instrument creating the trust. 
If there is such a clause of limitation, the rule for meas- 
uring the trustee’s liability is to be sought in that clause, 
properly construed. In construing such a clause, the mean- 
ing to be attributed to it should be consistent with the 
purpose and object of the trust, and a strict rule should 
be applied as against the claim of restriction. But if, 
when so construed, a limitation on the liability of the 
trustee was clearly intended, the trustee is entitled to the 
benefit of it.” ” 

Immunity clauses, however, are subject to very 

definite limitations, and are exceedingly strictly con- 
strued against the trustee when the effect thereof 
is to lower the enforceable and well-defined equitable 
standards of skill and prudence. 
“Such a clause is ineffectual to protect a trustee against 
the consequence of culpa lata, or gross negligence on 
his part, or of any conduct which is inconsistent with 
bona fides.” * 

These clauses in effect must not offend against 
public policy, which apparently occurs whenever the 
“uberrimae fidei’ relationship of trustee and bene- 
ficiary is imperiled. To stultify the equitable prin- 
ciples designed and followed only for the protection 
of the cestuis que trustent would dissolve the trust 
relationship, and this the courts will not countenance. 
Despite an exculpatory provision in a will or trust, 
a trustee is liable for all losses arising through acts 
of bad faith, or willful or grossly negligent breaches 
of trust. In other words, “The courts continue to 
stand guard to protect their ancient wards, the bene- 
ficiaries.” **# 





2b See Note 10, supra. 

2 Tuttle v. Gilmore, 36 N. J. Eq. 617, 622. 
% Knox v. McKinnon, 13 App. Cas. 753, 755. 
%a See Note 16, supra. 
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Seldom also will the courts permit a trustee to 
find shelter under an immunity clause, when culpa- 
bility can be based on some ground to which such a 
clause, for reasons of public policy, should not apply. 
To accomplish this result, the courts find either that 
the negligent act resulted to a clear breach of the 
trustee’s duties, or that there being no negligence, 
there was no liability, or that the act complained of 
was in effect gross neglect or willful default, and 
therefore without the protection of the immunity 
clause. In the recent (December, 1936) case of April 

April,” an exculpatory clause provided that the 
“trustee shall not be liable or be held accountable 
for any mistakes or errors in releasing any 
of said securities or for any losses incurred 
or sustained, by reason of his having consented to 
act as such trustee except for willful mal- 
feasance.” 

In surcharging the trustee, Lehman, J., rendering 
the opinion of the Court of Appeals said, 

“The stipulated immunity cannot reasonably extend to 
repudiation of trust duties or to acts or omissions which 
are not due to miscontsruction of the rights and obliga- 
tions created by the trust instrument. Here the trustee 
made the payments for which he claims credit, not because 
he found, through honest misreading of the letter of the 
agent, supposed authority to make the payments, but be- 
cause the assignor directed him to do so, and the trustee 
believed that the moneys were not subject to any trust. 
The courts below agreed that the exculpatory clause failed 
to confer immunity for the omission of the trustee to 
reduce to possession and retain as trustee all the proceeds 
of the property which had been assigned to him as trustee, 
though the trustee may have honestly believed that he was 
not under any trust duty in the premises. By parity of 
reasoning, the exculpatory clause does not permit him to 
claim credit for payments made from the property assigned 
when such payments were made by direction of the as- 
signor which was accepted, because the trustee similarly 
believed he had no such trust duty in the premises.” 

Hence, in practice, except in corporate trust in- 
dentures where trustees have few or no active duties 
prior to default, immunity clauses are of little benefit, 
and in some instances as a matter of policy, are not 
recommended by corporate fiduciaries in respect to 
their private and testamentary trusts. 


An Easy Solution 


NOTHER, and perhaps the most attractive 

alternative, would permit the trustee to adopt 
and apply the “laissez faire” doctrine so much empha- 
sized by the old physiocrats. Although the “advance in 
the law” has been only heralded, and may never be 
a part of American jurisprudence before the advent 
of another adverse business cycle, if then, were no 
active steps to be taken meanwhile, to curb the in- 
dicated tendency of some courts to favor an addi- 
tional standard for corporate fiduciaries, such a 
situation might easily eventuate. Would not a higher 
standard of accountability for corporate fiduciaries 
in the long run, result in increased business and 
higher rates of compensation? Why not a higher 
standard for corporate fiduciaries? Do they not in 
many respects differ from private fiduciaries? In 
addition to immortality, are they not reputed to boast of 
investment and real property management acumen born 
in the superior professional education of their per- 


9 April v. April, 272 N. Y. 331, 340. 
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sonnel, and nurtured by a wider experience? These, 
and others similar, are the questions asked by the 
proponents of this alternative method of dealing with 
the situation, who would welcome an ever-widening 
gulf of responsibility between the corporate fiduciary 
and his private rival. 

Again, it has been suggested that perhaps under 
our complex system of jurisprudence, where each 
state court interprets and applies the principles of 
equity, and where personal fiduciaries are for the 
most part subject to little real and effective regula- 
tion, all fiduciary service should be rendered by re- 
sponsible corporations. England and Australia have 
adopted the expedient of the Public Administrator to 
obtain uniformity and responsibility, but this system 
would have great disadvantages when applied in the 
United States. Moreover, it is exceedingly doubtful, 
particularly in those instances where fees for fiduciary 
services are regulated by statute, if a different “higher 
schedule” of fees would accompany a different “higher 
standard” of prudence and care. 

The present two rules of guidance for all trustees, 
viz; “a reasonably prudent man handling his own 
affairs under like circumstances” “. . to be 
determined by a view of the facts as they existed at 
the time not in the light of subsequent 
events,” °° and the “. exercise of such good 
business judgment and foresight, under the circum- 
stances, as a prudent man would use in handling the 
property of another” *™ are definite, cogent, long- 
established principles of law. The wisdom of per- 
mitting in substitution of these time-honored rules 
a new, different, vague and illusive standard ap- 
plicable only to corporate fiduciaries, should be con- 
sidered with extreme caution. At present, there is 
no relation between fiduciaryship and guaranty, in 
the law applicable to corporate trustees, and it is 
desirable, from all present indications, that such 
status be maintained. 

If a higher test than that of the prudent man rule 
is to be applied to corporate fiduciaries only, what 
will it be? It might approach infallibility in con- 
nection with those matters with which the composite 
business judgment and acumen of the corporate trus- 
tee are concerned. To even mention such a possibility 
immediately suggests the alternative method of treat- 
ment of the proposal of a different standard, most 
favorable to the conservative corporate fiduciary ; 
viz., that all legislative attempts to define a higher 
standard be effectively opposed, and that in each 
court case where the standard of skill or prudence is 
a major issue, special counsel be provided so that 
all the law on the subject may be brought to the 
attention of the particular court involved, and the 
arguments of the corporate trustee against the pro- 
posed “advance in the law” vigorously presented 
with a view of definitely precluding an enlargement 
of the present doctrines through judicial legislation. 

In this connection, the recent statement of an ap- 
pellate court quoted above,*' approving the old and 
established rule that “. unless otherwise 
prescribed by statute, a corporate executor is subject 

(Continued on page 761) 


%® Guaranty Trust Co. of N. Fisk, 27 
Div. 200; In re Jones’ Estate, 260" N. v. & 

30a See Note 4, supra. 

31 See footnote No. 16, supra. 
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ORPORATE executives throughout the United 
CC States are alarmed by the distress caused by 
the iniquitous and unjust burdens and penalties 
placed upon their corporations in the guise of 
taxation. 


These executives are now faced with a situation 
wherein their corporations are handicapped in com- 
peting with firms operating as sole proprietorships 
or partnerships. This situation is begotten by the 
punitive taxes on corporations which have been en- 
acted by our Congress during the last few years. 
In recent years, many men in high official positions 
in our Federal Government have been accused of 
entertaining a peculiar philosophy of government to 
the effect that a re-distribution of wealth should be 
wrought by means of taxation. There is some evi- 
dence of the outcropping of this philosophy in the 
taxes presently levied and assessed upon corpora- 
tions. It appears that lawmakers have been enjoy- 
ing an open season on corporations and have been 
gunning for the profits and surplus accounts of all 
corporations-for-profit, enacting tax laws which im- 
pose ridiculously high rates of taxes on corporate 
profits and corporate surpluses, many of the taxes 
being in the nature of a penalty instead of a tax. 
Many of the taxes which have been enacted by our 
recent Congresses are subject to the criticism that 
they are not based on any well-founded economic 
principle or doctrine, that the taxes imposed are not 
scientific, but are arbitrary ones imposed more as a 
penalty than as a tax for the purpose of raising rev- 
enue. It is well settled, however, by many decisions 
handed down by our Supreme Court, that a penalty 
cannot be imposed upon a citizen of the United States 
in the guise of a tax, because a penalty can be im- 
posed on a citizen only by judgment of the Court 
for the punishment of a crime. It is unconstitu- 
tional, therefore, for Congress to impose a penalty 
under the name and guise of a tax; when the levy 

* Attorney at Law, Chicago, Illinois; member of Committee on 


Taxation, Chicago Bar Association; member of Division on Taxation, 
Illinois Bar Association; Instructor in Taxation, De Paul University. 
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Needed Reforms in 
Corporate Taxation 


By E. ROSCOE JONES* 


is so excessive that it is punitive rather than for rev- 
enue purposes, it is unconstitutional and void.' 


Some of the specific taxes imposed upon business 
and corporations of today which are inequitable and 
unjust are the Undistributed Profits Tax and the 
Capital Gains Tax. 


The Undistributed Profits Tax 
HE UNDISTRIBUTED Profits Tax is a new 


form of tax and it was enacted by Section 14 of 
the Revenue Act of 1936. The tax rate is graduated, 
ranging from 7% to 27%, and is levied against undis- 
tributed net income. The undistributed net income is 
computed as follows: 
Net Income 
Less: 
Normal tax 
Credit for interest on obliga- 
tions and instrumentalities 
_-. 2s eee et) 
Dividends paid during the 
taxable year .......... ee 
Credit for extent to which the 
payment of dividends is re- 
stricted by written contract 
entered into prior to May 1, 
1936 


Undistributed Net Income ............ 


The Undistributed Profits Tax makes it manda- 
tory upon a corporation to declare dividends out of 
current earnings or be penalized for holding the 
earnings within the corporation and transferring 
them to the surplus account. The economic signifi- 
cance of this tax is far-reaching. The law is a man- 
date to the effect that the corporation directors 
declare dividends whether or not it is wise corporate 
policy to distribute the corporate funds. It may be 
that the corporation has a large deficit account and 
that, according to the laws of the state of incorpora- 
tion, it cannot legally pay dividends,” but neverthe- 


“1 Hodge v. Muscatine County, 196 U. S. 276; 25 Sup. Court 237; 

Bailey v. Drexel Furniture Co., 259 U. S. 20; 42 Sup. Court 449; 

Hill v. Wallace, 259 U. S. 44; 42 Sup. Court 453. 
2 The Illinois Business Corporation Act, Sec. 41, Dividends, pro- 

vides: 

“‘(a) No dividend shall be declared or paid at a time when the corpo- 
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less, the Undistributed Profits Tax is imposed upon 
the earnings which are held in the corporate treasury 
and transferred to the surplus account for the pur- 
pose of reducing and eliminating the deficit. The 
imposition of this tax, in this particular instance, 
is utterly ridiculous and grossly inequitable. It is 
obvious that a corporation with a deficit must elim- 
inate the deficit as rapidly and expeditiously as pos- 
sible and convert the deficit into a surplus so that 
the corporation will enjoy better credit with the 
credit institutions and vendors, and be in a better 
position to conduct business. Also, it is necessary 
for a corporation to have a substantial amount of 
working funds. If the company has a deficit, of 
course, the deficit is a reduction of current working 
funds, thereby handicapping the corporation in con- 
ducting its affairs in the most economical and effi- 
cient manner. Other significant facts about this 
Undistributed Profits Tax are that the company is not 
allowed credit for paying its indebtedness, for mak- 
ing capital expenditures and improvements of plant 
and equipment, for buying new equipment and plants 
lor expansion, or for acquiring or merging with com- 
petitive firms, thereby establishing a more economi- 
cal basis of operation by reducing unit cost of 
production, supervision and distribution. Labor is 
punished by the Undistributed Profits Tax in that 
profits cannot be used for capital expenditures and 
improvements which are necessary to increase the 
employment of labor. It is a condition precedent 
that before labor is employed in the capital goods 
industries, capital must seek investment in capital 
goods. The Federal Government denies labor the 
opportunity to work in capital goods industries by 
levying this tax, because it prohibits the investment 
of profits in capital goods. That is, the Undistrib- 
uted Profits Tax penalizes a corporation for invest- 
ing earnings in capital goods, and by this tax 
penalizes corporate capital for seeking investment in 
capital goods. 

Railroads and corporations emerging from bank- 
ruptcy and corporations heavily in debt are also 
penalized by the Undistributed Profits Tax. It is 
submitted that economists and financiers agree that 
the chief mistakes the railroads have made in the 
past were that they did not retire their indebtedness 
when they were making large profits. Had they re- 
tired their indebtedness during prosperous times, 
they would not have experienced the difficulties 
which they did during the depression. It is a car- 
dinal principle of good corporate finance that indebt- 
edness be retired as rapidly as expedient so that 
the corporation will be able to eliminate the fixed 





ration is insolvent or its net assets are less than its stated capital, 
or when the payment thereof would render the corporation insolvent 
or reduce its net assets below its stated capital.’’ 

And Sec. 42, Liability of Directors in Certain Cases, provides: 

‘(a) Directors of a corporation who vote for or assent to the declara- 
tion of any dividend or other distribution of the assets of a corpo- 
ration to its shareholders shall be jointly and severally liable to 
the corporation for the amount of Bs dividend which is paid or 
the value of such assets which are distributed if, at the time of 
such payment or distribution, the corporation is insolvent or its 
net assets are less than its stated capital.” 

* * * 


“(h) The directors of a corporation who vote for or assent to the 
declaration of any dividend or other distribution of assets of the 
corporation to its shareholders, prohibited by this Act, or who vote 
for or assent to the making of a loan to an officer or director of 
the corporation shall be guilty of conspiracy and upon conviction 
thereof, shall be punished as provided in section 46 of Division T of 
‘An Act to revise the law in relation to criminal jurisprudence,’ 
approved March 27, 1874, as amended.” 
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interest charges incurred on their funded debt. Now 
that railroads have begun to experience a new grip 
on life and have made strides toward the revival of 
the use of black ink, they are faced with the stark 
reality that they will not be able to correct their past 
mistakes and set aside a portion of their earnings 
each year in a reserve fund for the purpose of retir- 
ing their funded debt. The Undistributed Profits 
Tax penalizes any corporation that attempts to so 
manage its finances. This means that all corpora- 
tions, railroads or otherwise, must continue to carry 
their funded indebtedness without making provisions 
for retirement, unless they pay the penalty imposed 
by the Federal government for the use of funds for 
retirement purposes. Corporations emerging from 
bankruptcy are also faced with the same situation. 
These companies are penalized for using their prof- 
its to create a sinking fund with which to retire their 
indebtedness. This means that corporations are pro- 
hibited from building up strong surplus accounts 
with which to retire or refund their indebtedness, 
provide for an emergency, or to withstand a future 
depression. 


The Undistributed Profits Tax either should be 
completely repealed or amended and modified so as 
not to be a bulwark against business recovery and so 
as not to impose inequities upon small, financially-weak, 
and debt-ridden corporations. In the event the tax 
is not repealed but only modified, additional credit 
deductions from the net income should be allowed 
in computing the undistributed net income, as follows: 


(A) For the payment of corporate indebtedness, 
(B) for the purchase of additional plant and equip 
ment facilities, (C) for the transfer of net earnings 
to a deficit account, and (D) for the increased use 
of funds invested in inventories. Such an amend- 
ment to the Undistributed Profits Tax would remove 
its chief objections. 


The Capital Gains Tax 


HE CAPITAL GAINS and Losses provisions 

of the Revenue Act are so unfair and prejudicial 
against the taxpayer that one might well accuse our 
Federal Government of a miscarriage of justice to its 
citizens in regard to this matter. The Government 
has effected the passage of the taxing provisions on 
capital gain and loss and the Revenue Act provides 
that all capital gains are taxable, irrespective of the 
source from which they arose, but many capital 
losses are excluded and disallowed as a deduction 
from the taxable income; and in all cases the net 
capital loss is limited to $2,000. It would appear 
that one could accuse our Federal Government of 
a breach of faith with its citizens in levying such an 
unequal and unjust scheme of taxation. The tax 
law is worded, in many instances, to favor the Gov- 
ernment and to work hardships and inequities against 
the taxpayer. For example, if the taxpayer purchases 
securities in a depressed market and sells them on 
a rising market, the Government taxes 100% of the 
capital gain. On the other hand, if the same taxpayer 
purchases securities at a high market and is forced 
to sell them at a depressed market, he is not allowed 
to deduct the capital loss in excess of $2,000. There 
(Continued on page 760) 
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HE general dissatisfaction with the federal tax- 
‘tn of business is not confined to those who 

pay the tax bills. The Administration at Wash- 
ington as well as the Congress have tacitly acknowl- 
edged the need of improvement in our revenue laws; 
they have both appointed committees to make com- 
prehensive studies leading to the complete revamping 
of the federal tax system. The composite recom- 
mendation of these committees should be productive 
of beneficial results. 


Hopeful as these indications for revision may be, 
however, real tax reform, it may be observed, rarely 
comes about without intensive agitation on the part 
of taxpayers. Probably one of the most important 
tax reforms ever achieved in a period of govern- 
mental stress for reverue, was the repeal in 1920 of 
the War Excess Profits Tax. And this was atttained 
largely through the activities of business organiza- 
tions of taxpayers. Specifically, I may say that that 
accomplishment is creditable largely to the campaign 
for repeal conducted by the National Industrial Con- 
ference Board, supported by many affiliated associa- 
tions, some of them national in scope. Without 
sponsorship of like importance it is hardly to be 
expected that any real reform would be forthcoming 
in the next session of Congress. While it is reasonably 
certain that changes will be made next year in our 
revenue laws, the nature and extent of changes favor- 
able to taxpayers rest with the taxpayers themselves. 

But my purpose here is not to deal with tax re- 
form as such, because that would necessarily involve 
the discussion of many fiscal problems now confront- 
ing the nation. Nevertheless, I am not unmindful of 
the fact, that no plan of taxation, however well con- 
ceived, could possibly lessen the tax burden without 
contemplating the subject of retrenchment in public 
expenditures. So long as the Government continues 
to extend the variety of its functions and activities 
there can be little hope of relieving the total burden 
of taxation. Progress in this direction will require 
the concerted action of large and prominent aggrega- 
tions of taxpayers. 





* Address delivered at 
Waldorf-Astoria Hotel, New York, N. Y 


Meeting of Controllers Institute of America, 
v ’., October 4, 1937. 
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Of the New York Bar; C. P. A., New 
York State; Secretary and a director 
of the New York Times Company. 


Unfavorable Reactions of Certain Taxes 
on Business 


SHALL confine myself to that phase of the taxation 

of business which has to do with unfavorable 
reactions of certain forms of taxation on business and 
especially with the depressing effects thereon of 
particular federal taxes now in force. Probably at 
no time in the industrial and commercial history of 
the country have federal taxes so vitally influenced 
the stability and development of business enterprise 
as at present. . 


The effects of our present tax laws, not only on the 
avails of isolated transactions but on the results of 
operations for whole taxable periods, may be so 
drastic and far reaching that business must be con- 
ducted constantly with an eye to possible reactions 
of these laws. And whether precautions taken in 
easing the impact of these measures be labeled tax 
avoidance or tax evasion in my opinion is quite un- 
important as compared with the latent economic de- 
structiveness inherent in certain provisions of the 
law. Self-preservation in the case of business enter- 
prise, like in that of the individual, under any scheme 
of taxation, is and has ever been one of the strongest 
impulses. 


Historical Development of the Income Tax 


REVIEW of the development of our system of 

income taxation since the adoption of the 
Sixteenth Amendment shows that until the advent 
of the depression a gradual evolutionary advance 
was in progress and that since then there has been a 
noticeable change in tax legislation unfavorable to 
the general welfare of business and its interests. 


Prior to the World War the peak surtax rate on 
individuals was only 13 per cent, and that was effec- 
tive only as to incomes over $2,000,000; the gradua- 
tion of rates advanced slowly, a net income of $100,000 
carrying a surtax of only $2,000. The income tax on 
corporations was only 2 per cent. 


The World War emergency brought the individual 
surtax to a peak rate of 65 per cent applicable as to 
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incomes over $1,000,000 and the normal tax on cor- 
porations to 12 percent. In addition to the increased 
rates there were introduced two profits taxes, en- 
tirely new in principle, the Excess Profits Tax and 
the War Profits Tax. While both of these measures 
were imposed at exceptionally high rates, they con- 
tained some mitigating administrative provisions; 
for example, they permitted the deduction of credits, 
based on invested capital, of not less than 8 per cent 
and an exemption of $3,000. Thus a return on in- 
vested capital of at least 8 per cent was made free 
of the profits taxes. Moreover, they provided for 
special relief for those corporations whose statutory 
invested capital was not determinable, whereby such 
companies could be taxed at rates paid by repre- 
sentative corporations engaged in a like business 
whose statutory invested capital was acceptably de- 
termined. 

Harsh as these levies were as to rates, and some- 
times as to the manner of calculating invested capital, 
they were, nevertheless, administered with great re- 
gard for equalities as between taxpayers engaged in 
similar industries. Moreover, where a corporation 
could show that it was financially incapable of meet- 
ing an assessment determined by the statutory 
formula, or that payment worked extreme hardship, 
a compromise offer was invariably accepted. And 
severe as those unprecedented measures were, I have 
never heard of one case where the taxpayer was 
driven out of business by reason of the Govern- 
ment’s enforcement of their provisions. It was my 
experience, moreover, that in cases of offers in com- 
promise where the taxpayer was an employer of 
labor, the continued employment of such labor by 
the taxpayer was recognized by the Government as 
a consideration in reaching a settlement. 


After the Armistice the Government became aware 
that with the then prevailing decline in market prices 
of commodities many concerns would suffer trading 
losses on their merchandise inventories. To relieve 
these situations—and there were thousands of them 

a law was promptly enacted providing for the de- 
duction of losses sustained in 1919 from the incomes 
of 1918, thus permitting the restatement of the 1918 
tax, allowing a refund of the excess. The allowance 
of claims for amortization of facilities acquired dur- 
ing the war period was also a noteworthy relief 
measure. 


Revenue Act of 1921 


NE of the most important evolutionary steps 

in the development of the income tax, contained 
in the 1921 Act, was the privilege of carrying forward 
net business losses as deductions from income of 
two succeeding taxable years which had the effect 
of averaging profits and losses over a three year 
period. Another forward step in tax legislation, con- 
tained also in this Act, was the limitation of the tax 
on capital gains to 12% per cent, whereby capital 
losses were deductible on the same basis and this 
was thought to be the first step in the ultimate elimi- 
nation of the capital gain tax. The same Revenue 
Act continued to permit the filing of consolidated 
returns of affiliated companies whereby the net loss 
of one or more corporations could in effect be de- 
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ducted from the net income of other affiliated com- 
panies. 


On several occasions the periods of limitation fixed 
by statute were extended by amendment of the law 
for the mutual benefit of the Government and tax- 
payers, and in some cases this was done with a view 
to enabling taxpayers to obtain statutory relief un- 
der prior acts which Congress had intended they 
should have. 


The adoption of these and other ameliorating pro- 
visions evidenced unmistakable consideration for the 
best interests of business. Instead of making the 
raising of revenue the single aim of tax levies it was 


sought by these measures to foster industrial develop-: 


ment and to strengthen the fabric of business. Nor 
were these equitable grants the marks of weakness 
or paternalism on the part of the Government. On 
the contrary, they were calculated to promote sound 
business practice and financial stability with a view 
to greater revenue yields to the Government in en- 
suing years. 


For nearly a decade, and until it was interrupted 
by the depression, the income tax operated on a basis 
that permitted of and encouraged industrial expan- 
sion. Except for capital gains, the amount taxable 
as income was generally as close to the true net in- 
come as could be determined for practical tax pur- 
poses. Tax rates were on the decrease and the 
Government revenue was fairly constant despite very 
substantial rate reductions. Moreover, the sensitive- 
ness of business to taxes was invariably demonstrated 
on the occasion of each reduction by increased busi- 
ness activity. 


Evasion v. Avoidance of Tax 


N RECENT months we have heard much on the 
subject of tax avoidance and tax evasion by the 
so-called very rich. Their taxable income naturally 
comes from business or investments in business. The 
statistics of income conclusively show that as and 
when individual surtax rates are boosted to unrea- 
sonable heights the taxable income of the “very 
rich” has an uncanny tendency to disappear from 
view of the tax collector. 


Ratio between Surtaxes and Net Income 


HE Treasury statistics for the years 1916 to 1921, 

when surtax rates rose from 13 to 65 per cent, 
show that despite gradual and consistent expansion 
of total net income reported by all taxpayers, advanc- 
ing from six to nearly twenty-four billions, the num- 
bér of taxpayers with incomes of over $300,000 
decreased from 1,296 to 395; conversely the statistics 
show that from 1924 to 1929, when surtax rates de- 
creased to 20 per cent, with total reported net income 
varying only between twenty-two and twenty-five 
and a half billions, the number of these large tax- 
payers increased from 774 to 3,130. 


This inverse ratio is unquestionably chargeable to 
the tendency of capital to escape high surtaxes by 
withdrawing investments from business and by re- 
investing in tax-free securities. With constantly in- 
creasing tax-free issues and with such investments 
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yielding under present tax rates the equivalent of 
as much as 22 per cent, public securities enjoy a very 
great advantage over private securities. Obviously 
this unequality can only be mitigated by the adoption 
of moderate surtax rates. 


The depression came, not because of, but in spite 
of, a reasonably successful and productive income tax 
structure. Nor was the disproportionately large fall- 
ing off of revenue during the depression years charge- 
able to the taxes on earned and business income; 
the lessening of revenue was due largely to the 
capital gain and loss provisions which, although pro- 
ductive of large revenues in prosperous years had 
the effect of precipitously shrinking the revenue in 
subnormal years. 

In this connection it is noteworthy that a Ways 
and Means Subcommittee of the House of Repre- 
sentatives, commenting in November, 1933, on the 
instability of our income tax system as compared 
with the English, states: 

“The stability of the British revenue over the last 11 
years is in marked contrast to the instability of our own. 
In that period the maximum British revenue was only 35 
per cent above the minimum, while in our own case the 
percentage of variation was 280 per cent. While this 
stability of the English revenue is not entirely due to their 
treatment of capital gains and losses, it is a very important 
factor in producing this condition.” 

Apart from the recognition of capital gains and 
losses, we had built up a sound and rational taxing 
structure which, by the adjustment of rates alone, 
should have been capable of producing revenue up 
to any reasonable fiscal requirements. 

In the midst of the depression, however, in an 
almost desperate determination to replenish the 
Treasury, instead of eliminating the tax on capital 
gains which had proved a drain instead of a producer, 
we proceeded gradually to destroy, step by step, the 
beneficent taxing features instituted more than a 
decade before. 


Although some legislative changes were made in 
the nineteen twenties whereby it was sought to close 
loop-holes in the law, in no case was there any dis- 
turbance during those years of the broad fundamental 
principles of taxation. These amendments consisted 
mainly of restrictive provisions in respect to cor- 
porate reorganizations, and a narrowing of the defini- 
tion of affiliations with a view to tightening up on the 
privilege of filing consolidated returns. The maximum 
surtax rate of 65 per cent for 1921 went down to 50, 
then to 40 and finally to 20 per cent, which was in 
force until 1932. 


Revenue Act of 1932 


HE 1932 Revenue Act not only increased the 

peak rate to 55 per cent but it introduced modi- 
fications of some of the more equitable provisions of 
prior revenue laws. Losses sustained from the sale 
of stocks and bonds held for two years or less, then 
deductible without limitation, were made deductible 
only from the income of similar transactions except 
that the excess loss of one year could be carried 
forward into the next year as a deduction from simi- 
lar gains. By the same Act the carry-over privilege 
of spreading net business losses over the next suc- 
ceeding two years was reduced to one year. 
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The National Industrial Recovery Act 


HE National Industrial Recovery Act, passed in 

June, 1933, marked the beginning of a new policy 
of the federal taxation of business. The remaining 
one year carry-over privilege in respect to business 
losses, as well as non-capital security losses, was 
retroactively repealed and by that repeal the one year 
provision, previously adopted, never became effec- 
tive. In this Act there was also adopted the capital 
stock tax and the excess profits tax. This capital 
stock tax introduced an innovation in respect to the 
declaration of value of capital stock imposing the 
unusual condition that the value declared could not 
be changed. 


Then followed, in the enactment of the 1934 Act, 
the elimination of the limitation of 12% per cent on 
capital gains and the introduction of the restriction 
on capital losses, limiting such deductions to the 
arbitrary amount of $2,000. The same Act also re- 
pealed the privilege of filing corporate consolidated 
returns except in respect to railroads. 

The taxation of business, in point of mitigating 
and equalizing features, was then back to where we 
started in the early years of the income tax. 
Fortunately, the spirit of the N. R. A. was not op- 
posed to mergers and consolidations, so that when 
consolidated returns were prohibited, and intercor- 
porate dividends were made taxable, business was 
able to save itself from what might have been a 
more costly adjustment. 


Revenue Act of 1935 Introduces 
Progressive Corporate Tax 


HE 1935 Act made a radical change in the taxa- 

tion of business. The adoption of graduated 
rates in respect to corporations introduced a wholly 
new principle of taxation. A progressive corporate 
tax, without any relation to invested capital, was 
unprecedented. The taxing of large corporations 
with many stockholders at higher rates than those 
imposed on small corporations with few stockholders, 
is illogical and wrong in principle no matter what 
its objective may be. 

Since a tax upon corporate profits is in effect a tax 
upon the stockholder, collected at the source, graduated 
rates thus imposed disregard the principle of ability 
to pay. Though up to now the progressive rates 
have been such as not to result in any real discrimina- 
tion against the small stockholder of the large cor- 
poration, so long as this method is employed it 
remains a potential threat against “business bigness” 
not to be ignored. 


Revenue Act of 1936— 
The Undistributed Profits Tax 


HE Revenue Act of 1936 ushered in the most 

devastating form of taxation ever imposed upon 

business—the undistributed profits tax. To call it 

a tax would seem to dignify it, because it is in effect 

a penalty for failure to do an act which may be un- 

lawful under state law, which may not be permissible 
(Continued on page 754) 
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Federal Finances 
and ‘Taxation’ 


I. Introduction 


T THIS TIME last year I discussed with you 

in some detail the financial position of our 

Federal Government. I presented to you 
briefly a “balance sheet” showing the course of our 
annual receipts and expenditures and the growth of 
our public debt. I also attempted to analy ze the 
budget estimates for the fiscal year 1937, and drew 
therefrom two principal conc lusions: First, that the 
annual deficit of the Federal Government would not 
be reduced materially in 1937, and second, that the 
public debt on June 30, 1937, would exceed $36 bil- 
lion as contrasted with about $34 billion in Sep- 
tember, 1930. 


I regret that my conclusions were all too accurate. 
The gross deficit for 1937 was $2,811,000,000, as 
compared with a $3 billion average for the preceding 
six years. The public debt on June 30, last, stood 
at $36.4 billion, having increased $2.5 billion over 
the preceding year, and $17 billion since the begin- 
ning of the depression. 

In each of the last six years, following the an- 
nouncement of substaniial deficits, there has been 
a new tax measure of major importance. It is obvi- 
ous that we can not hope for any substantial reduction 
in the present heavy tax burden or any thorough and 
equitable revision of our taxing system until the 
budget problem has been solved. There is only one 
solution, supported both by common sense and 
necessity—the reduction of expenditures to a level 
which can be met by fair and honest taxation. 





* From an 


is address before the American Mining Congress, 
City, Utah, 


Salt Lake 
September 10, 1937. 


II. Suggested Amendments to the 


Revenue Laws 


GENERAL revision of tax laws has been an- 
nounced for the next session of Congress. The 
principal measures which will be under consideration 
will be (1) the undistributed profits tax, (2) the 
taxation of capital gains and losses, and (3) the 
capital stock and excess-profits taxes. 
I earnestly recommend the following: 
(1) The substitution of a reasonable tax upon 
capital gains.? 
(2) The repeal of the present capital stock- 
excess profits taxes. 
(3) If the capital stock-excess profits tax sys- 
tem is not repealed, then most certainly a new 
declaration of value must be granted. 


(4) The immediate repeal of the thoroughly dis- 
credited undistributed profits tax. 


(5) If the undistributed profits tax is retained, 
it should be amended (with the amendments given 
retroactive effect) to remedy the following proved 
defects: 


(a) The illogical base upon which the tax is 
imposed, defined as “undistributed net income”; 


(b) The inadequate relief provisions for corpo- 
rations in unsound financial condition ; 


(c) The failure to exempt from the tax corpo- 
rations with impaired capital ; 


(d) The attempt to measure profits by the arbi- 
trary period of one year—that is, the absence of 
any provision for a reasonable “carry-over” period 
for losses; 


(e) The failure to recognize that earnings may 
not be in a form available for distribution ; 


(f) The unnecessary requirement that divi- 
dends be declared and paid before the end of the 
taxable vear; 

(g) The absence of any protection against un- 
forseeable taxation resulting from redetermination 


of net income by the government after the close 
of the taxable year; 


(h) The absence of any provision for appropriate 
expenditures for expansion or replacement of pro- 
ductive facilities, including the exploration and de- 
velopment of mines; 


(1) The failure to permit the accumulation of 
reasonable working capital; and 

(i) The failure to permit necessary reserves to 
be set aside for business contingencies. 


1. Jllogical Base of the Tax.—Perhaps the most 
serious objection to the tax as now drafted is the 
fact that it is designed to reach the “undistributed 
profits” of the corporation but is measured by the 
“undistributed net income” of the corporation—an 
entirely different concept. “Undistributed net in- 
come” is a concept created by statute. It is arbi- 
trarily defined in the statute in terms which favor 
the Government, both as to inclusions and exclu- 
sions. “Undistributed profits,” on the other hand, is 


1 My recommendations on this subject are set forth in an article ap- 
pearing in THE TAX MAGAZINE for June, 1937, under the heading “Cur- 
rent Trends in Federal Finance and Taxation.” 


— 





* 





December, 1937 


a business concept. It is computed in accordance 
with accepted business and accounting practices and 
determines the extent to which dividends can be 
paid. There is no definition of this term in the 
statute. 


Thus, it frequently happens that a corporation is 
liable for an undistributed profits tax, based on the 
existence of a certain amount of “undistributed net 
income” as defined by the statute, whereas, in fact, 
there are no “undistributed profits” out of which 
dividends can be paid. This point can be illustrated 
by an actual case which has recently come to my 
attention. 


A corporation owning an iron mine leased it sev- 
eral years ago for a royalty of 35 cents per ton. At 
that time the company elected to take depletion on 
a percentage basis which, at the statutory rate of 
15%, amounted to 5.2 cents per ton. However, 
actual depletion sustained, according to the 1913 
basis, amounted to 20 cents per ton. For purposes 
of “undistributed net income,” depletion is deducted 
at the percentage rate of 5.2 cents per ton; while, 
for purposes of “undistributed profits,” depletion is 
deducted at the actual rate sustained of 20 cents per 
ton. In 1936, the company received royalties of 
$350,000 on the 1 million tons mined that year. Its 
taxable net income amounted, therefore, to $298,000 
—i. e., $350,000 gross income minus $52,000 percent- 
age depletion. Its profits available for dividend 
distribution, however, amounted to $150,000—i. e., 
$350,000 gross income minus $200,000 actual deple- 
tion sustained. Thus, even if the company attempted 
to comply with the undistributed profits tax by dis- 
tributing its taxable income of $298,000, the Gov- 
ernment would regard only $150,000 thereof as a 
“taxable dividend paid,” and would assert an undis- 
tributed profits tax on the remainder. 


This company is forced to pay a penalty tax on a 
fictitious profit. Exactly the same situation arises 
when deductions from net income are limited on 
other items such as capital losses, net losses, Federal 
taxes, and reserves for contingencies, while the full 
amount of these items reduces earnings and profits. 
A similar absurd result is produced when a certain 


amount of income is recognized for “net income” . 


purposes from such items as appreciation in inven- 
tories, installment sales, improvements by lessees or 
cancellation of indebtedness, while these items are 
not recognized to the same extent in computing earn- 
ings and profits. 


Thus, many corporations are being compelled to 
pay more than their actual profits to the Federal 
Government by reason of a fictitious calculation of 
“undistributed net income” wholly at variance with 
their true income. Such a disparity between the base 
of the tax and the object sought to be taxed will put 
many taxpayers out of business unless it is promptly 
corrected. 


2. Debt-Ridden Corporations—The Act in its pres- 
ent form fails to provide a decent measure of relief 
for corporations unable to distribute profits freely 
because of their existing debt structure. This defect 
is inexcusable, and has drawn the fire of almost 
every commentator on the undistributed profits tax. 
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Some idea of the magnitude of this problem may 
be formed by the fact that at the end of 1934, the 
latest year for which figures are available, the total 
debt of corporations amounted to $76 billion, com- 
posed of $27 billion of floating debt and $49 billion 
of bonded debt and mortgages. These figures indi- 
cate a debt service of 3 to 4 billions annually 
—profits which cannot be distributed to the stock- 
holders. 


From the time the first bill to impose an undis- 
tributed profits tax was introduced, it has been 
agreed that relief from the tax should be granted for 
amounts used in repayment of indebtedness. The 
“relief” provisions finally enacted, however, are 
so limited in scope, so hedged about with technical 
requirements, and construed with such exaggerated 
strictness by the Treasury Department, that they are 
positively farcical. Finding a contract or debt that 
qualifies for relief under the statute is like Diogenes’ 
search for an honest man. 


Consider, for example, the case of a long-established 
manufacturing concern in New England, which suf- 
fered severe losses during the depression and in 1935 
secured a long-term loan from the Federal Reserve 
Bank for the purpose of refunding outstanding com- 
mercial loans. The loan agreement provides that the 
Bank may declare the whole indebtedness immedi- 
ately due and payable upon the declaration of divi- 
dends which, in the judgment of the Bank, are 
unjustified or adversely affect its interest. This con- 
tract does not qualify for relief under the statute, as 
construed by the Bureau. If this company, in ac- 
cordance with sound financial procedure, applies its 
earnings to repay the loan, it will be subject to the 
undistributed profits tax. But, if the unfortunate 
company uses earnings to pay dividends in order to 
escape the tax, the Reserve Bank will probably 
require payment of the entire outstanding indebtedness. 


Another typical instance is that of a corporation 
which was denied relief under the statute because its 
contract required the liquidation of that portion of 
its outstanding debt equivalent to a stated percentage 
of the earnings of the preceding calendar year. This 
type of provision is commonly used in order to give 
the debtor time for an accurate determination of the 
amount of earnings available for debt retirement. 
The statute, however, affords relief only to contracts 
relating to the earnings and profits of the current 
year. 

Other common provisions which are now outside 
the scope of the relief sections are requirements that 
a certain amount of a preferred stock issue be retired 
annually, or that the corporation maintain a fixed 
ratio of quick assets to current liabilities by accumu- 
lating earnings and profits, or that no dividend be 
paid until all accruing interest and a reasonable 
amount of outstanding debt have been paid. Despite 
the fact that these are all legitimate and necessary 
business arrangements, the Government is still de- 
manding its “pound of flesh” in the form of an un- 
distributed profits tax. 


The fact is, that it is a wholly fortuitous circum- 
stance for any debt contract now in existence to meet 
the artificial standards of the statutory relief provi- 
sions. And, I remind you that even in the rare case 
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where the contract does qualify under the statute, 
the refunding or renewal of the contract in identical 
terms after May 1, 1936 will deprive the corporation 
of the relief to which it is entitled. In this connec- 
tion, let me call your attention to one of the most 
amazing cases I have yet encountered. A debtor 
corporation was about to enter into an extension 
agreement with its creditor. The Bureau solemnly 
advised it that such an extension agreement might be 
construed as a new contract which would be ineligi- 
ble for relief, but that if the company were to default 
on its present contract, it would still be entitled to 
the benefits of the section. ~The Government is thus 
construing a statutory provision in such a way as 
to encourage defaults by debtors of existing con- 
tracts in order to preserve tax benefits and stifling 
the negotiations of honorable extension agreements 
between debtor and creditor. 


An immediate and extensive liberalization of the 
relief provision is a paramount necessity. 


3. Impaired Capital Corporations.—Relief is granted 
under the Act to corporations which are either (1) in 
bankruptcy under the laws of the United States, or 
(2) both insolvent and in receivership. However, 
corporations with impaired capital which have man- 
aged to stay out of bankruptcy or receivership are 
granted no relief from the tax, although they are 
in the same predicament, being forbidden by the laws 
of most states to declare dividends. 


If such a corporation obeys the state law under 
which it is chartered by refraining from distribu- 
tions to stockholders, the resulting penalty tax will 
probably complete the collapse of the corporation. 
If, on the other hand, dividends are distributed in 
order to avoid the tax, corporate directors invite per- 


sonal liability, and even, in some instances, criminal 
penalties. 


Defenders of the tax argue, however, that an im- 
paired capital corporation can avoid this dilemma. 
It is suggested that the corporation reduce its capital 
structure to the extent necessary to wipe out the 
impairment. Then, the company will be in a posi- 
tion to distribute current earnings. 


The fallacy of this easy solution is illustrated by 
the case of a corporation organized at the outset of 
the depression with a paid-in capital of $15,000. In 
the first year it lost $7,000; in the second year, an- 
other $9,000—thus wiping out its original capital and 
leaving an additional deficit of $1,000. In 1936 busi- 
ness picked up and the company made a profit of 
$7,000. In order to reduce the corporation’s capital 
structure sufficiently so that this $7,000 of earnings 
can be distributed, the company must write off all 
its stated capital ! 


The impracticability of this suggestion for writing 
down capital is also indicated by the amount of time 
required to effect it. Usually there is no time to 
carry out such a plan when the need for it becomes 
vital. It takes three or four months to prepare a 
satisfactory plan of readjustment, to hold the neces- 
sary stockholders’ meetings, to secure the consent of 
stockholders, bondholders, and creditors, and to com- 
ply with the necessary state laws for amendment of 
charter, registration, publication, etc. Unfortunately, 
a company is rarely in a position to estimate its 
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earnings accurately three or four months before the 
close of the year and thus to determine the amount 
to be written off. 


This was the recent experience of a nationally- 
known manufacturing concern. It emerged from the 
depression with its capital impaired. The company 
has three classes of stock outstanding—First Pre- 
ferred, with accumulated unpaid dividends of $35 per 
share ; Second Preferred, with unpaid accumulations 
of $40 per share; and common stock. The character 
of its business is highly seasonal, with greatest con- 
centration in the last months of the year. If this 
company attempts to secure stockholders’ consent 
for a reduction of capital, it will have to allow at 
least four months prior to the close of the year for 
this purpose. But at that time the company’s esti- 
mated earnings would be a mere guess. Obviously, 
the corporation cannot hope to ask each class of 
stockholders with their conflicting interests, to make 
capital sacrifices, when its estimate of earnings is so 
indefinite. On the other hand, if.the company fails 
to reduce its capital structure, and earnings eventu- 
ally prove substantial, the directors will be subject 
to criticism for failure to take the necessary steps 
to avoid the surtax. 


Finally, it is a well-known fact that most write- 
downs are blocked by stockholders and creditors in 
a preferred position, who will rarely consent to capi- 
tal readjustments which adversely affect their inter- 
ests—especially when the company’s earnings are 
increasing. Yet, increasing earnings is the very 
factor which makes such readjustment necessary in 
order to avoid the tax. 


It appears, therefore, that corporations with im- 
paired capital are gravely in need of some affirmative 
relief under the statute—something more substan- 
tial than an academic theory. Since such corpora- 
tions are practically in the same financial straits as 
corporations in receivership and bankruptcy, I can 
see no reason for withholding from them the same 
relief afforded the latter group. 


4. Business Losses.—The present law takes no ac- 
count of the fact that a loss sustained in one business 
year affects the ability to distribute profits in a suc- 
ceeding year. Under the statute, each year is treated 
as an air-tight compartment. If there are profits in 
one year, they must all be distributed, under penalty 
of an undistributed profits tax. The fact that losses 
were incurred in the previous year, or that losses 
are certain in the next, is ignored. 


It seems only common sense that the absence of 
any provision for carrying forward business losses 
to succeeding taxable years as a credit against the 
undistributed profits tax will result in the pro- 
gressive depletion of the capital of most business 
enterprises. I have in mind a prominent woolen tex- 
tile company, which made six million dollars in 
profits in 1933 and then lost six million dollars in 
1934. If the profits of 1933 had been distributed to 
stockholders, the loss of 1934 would have been borne 
out of capital. And present profits cannot be used 
to restore the 1934 loss, without a heavy penalty tax. 

This is not an uncommon situation. There are 
many businesses where earnings fluctuate widely 
from year to year, particularly those industries which 
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carry large inventories of raw materials subject to 
rapid price fluctuation. 


Moreover, every business concern has to face the 
problem of the cycle of profitable and lean years. 
Take the case of a certain small corporation—typical 
of hundreds in like circumstances. This company in 
the ten-year period ending in 1935 had some years of 
profitable operation as well as some that were un- 
profitable. If the present law had been applied to 
its earnings for the decade ending with 1935, the 
l*ederal tax would have been 2.5 times the total profit. 
It must be obvious that the company could not have 
survived such a drain upon its resources and, since 
surpluses could not be built up under such a law, it 
would have gone out of business. 


This, I fear, is what lies in store for every small 
and new company in the next decade unless the law 
is adequately amended to permit the offset of busi- 


ness losses of one year against the gains of subse- 
quent years. 


5. Undistributable Earnings.—Another serious diffi- 
culty encountered arises from the fact that current 
earnings frequently are not in the form of cash and 
available for distribution. They are tied up in the 
business, in inventories, equipment, receivables, etc., 
or may result from “paper profits” computed on the 
company’s books. 


Let me illustrate this briefly : 


One corporation has profits represented by ac- 
counts receivable, which cannot be reduced to cash. 


Another, an industrial concern, has profits reflected 
in inventories of raw materials which have in- 
creased from $75,000 at the beginning of the year 
to $117,000 at the close. An unpredictable event, 
the drought, curtails the company’s sales. The un- 
distributed profits tax will thus attach to the book 
profits represented by such appreciation in inven- 
tories, although there is no equivalent amount of 
profit available for distribution. 


Still a third company keeps its books, and files its 
return, on the accrual basis—as is typical of most 
corporate businesses. Although the undistributed 
profits tax will be measured by income determined 
on the accrual basis, relief from the tax can only be 
obtained by the actual payment of dividends. 


Installment dealers receiving more than a stated 
percentage of the sales price must report the full 
amount of the profit for tax purposes. How can such 
a corporation be expected to distribute earnings 
which as yet have not been received? 


Earnings may also be tied up in machinery or 
equipment or in innumerable other items of such a 
nature as to preclude distribution. 

To make the necessary distributions under such 
circumstances, a corporation is compelled, if it can, 
to borrow cash from the banks. This adds to the 
cost of doing business. It adversely affects the com- 
pany’s credit standing. It disrupts the ratio of quick 
assets to quick liabilities. And, in the final analysis, 
it merely postpones the day of incurring the penalty 
upon the maturity and repayment of the indebtedness. 


6. Payment of Dividends within Taxable Year.— 
Prior to the Revenue Act of 1936, the tax law has 
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always provided a period of grace of two and one- 
half months after the close of the year to determine 
taxable income. This is predicated on the realiza- 
tion that taxpayers must have some time after the 
end of the taxable period to take account of their 
year’s income. 


Under a provision of the new law, however, for 
purposes of the undistributed profits tax, taxable 
dividends must be declared and paid before the end 
of the taxable year. In order to do so, there must 
be estimated not only taxable income, computed 
according to statutory rules, but also the several 
earnings and profits funds for which there are no 
well-defined rules of determination. The situation 
is particularly unfortunate because the undistributed 
profits tax presents to corporate taxpayers new and 
complicated tax problems, none of which has yet 
been adjudicated. 


Here is an instance of the injustice of this require- 
ment which must strike home to many of you: In 
order to make the requisite distribution in time to 
reach stockholders, a mining company was com- 
pelled, about the middle of November, 1936, to esti- 
mate its profits as of December 31. At that time it 
had only nine months’ operations accounted for and 
the price of lead—which was its basic product— 
was about five cents. Based on these figures, 
estimates of income were made and the estimated 
profits were paid out to stockholders. Just before 
the end. of the taxable year, the price of lead ad- 
vanced rapidly, increasing inventory values and sub- 
stantially adding to the company’s earnings for the 
year. It was then too late to make additional distri- 
butions because of the necessity for directors’ meet- 
ings, the lack of ready cash, etc. Accordingly, the 
company was compelled to pay an undistributed 
profits tax by reason of circumstances it could not 
have foreseen. 


The necessity of making a guess at annual income 
before the year ends also inflicts great hardship on 
businesses which extend long-term credit to cus- 
tomers, those in which revenues are seasonal or 
fluctuating, and those operating in chains, where 
computations of income for each unit must be made. 


There is no important disadvantage to the Gov- 
ernment in extending a period of grace for calculat- 
ing profits. Corporate taxpayers should be allowed 
full credit for dividends paid up to the time of filing 
the return. 


7. Redetermination of Income.—No relief is now 
accorded in the event the taxpayer’s net income, as 
shown on the return, is subsequently redetermined 
and increased by the Commissioner or by the Courts 
after the close of the taxable year. 


A problem of this kind has already risen in the very 
first year of the tax’s operation. In this case a cor- 
poration was engaged in a business, the income from 
which depended on a March 1, 1913, valuation. The 
corporation had been using a basis approved by the 
Treasury in 1926, but subsequently objected to by 
the Commissioner in 1930. The controversy resulted 
in litigation before the Board of Tax Appeals which 
determined a valuation differing both from the tax- 
payer’s and the Commissioner’s. Both sides are 
appealing to the higher courts. Thus, this valuation, 
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which is a basic factor in computing the company’s 
income, has not yet been finally determined. Never- 
theless, the company was compelled to make divi- 
dend distributions in 1936 based on a net income 
which it could not compute with any degree of ac- 
curacy while the matter was still in litigation. If 
such litigation ultimately results in a valuation high- 
er than the taxpayer anticipated, an undistributed 
profits tax for 1936 will result even though the tax- 
payer attempted to make a full distribution of its 
1936 profits. 


It is obviously grossly unfair to penalize this com- 
pany, or other companies which have basic items in 
the determination of net income in the process of 
litigation, with a retroactive undistributed profits 
tax. If the profits revealed by such redeterminations 
are promptly distributed, there should be no addi- 
tional tax. 


8. Expansion and Re placement.—There is no exist- 
ing credit against the undistributed profits tax for 
funds devoted to the expansion and replacement of 
present productive facilities, or for the development 
of ore bodies. 

It is noteworthy that among those who have recog- 
nized the need for immediate modification of the law 
in this respect are the Honorable Jesse H. Jones, 
Chairman of the Reconstruction Finance Corpora- 
tion, the Honorable Joseph E. Kennedy, Chairman of 
the Maritime Commission and former Chairman of 
the Securities and Exchange Commission, the mem- 
bers of the Interstate Commerce Commission, Sena- 
tor Pat Harrison of Mississippi, and the late Senator 
Joseph P. Robinson. 

There are several reasons why it is imperative to 
allow at least a limited portion of corporate profits 
to be used for expansion and replacement: 


First, the inability to use funds for expansion tends 
to “freeze” the present relative position of small and 
large corporations. Traditionally, our corporations 
have started with a small capital and have lived and 
grown only by plowing back earnings into their 
business. I need not remind you of the financial 
history of substantially every mining property. Small 
concerns and recently-organized companies seldom 
have access to the capital markets, and must expand 
out of earnings or not at all. 

Second, the effect of the tax in discouraging ex- 
pansion hinders the absorption of our unemployed 
in industry. This fact was recently recognized in a 
report prepared by the National Resources Commit- 
tee, on “Technological Trends and National Policy,” 
as follows: 


“* * * We must look to a much more rapid expansion 
of production than has taken place between 1933 and 1935 
before we can expect a return either to the employment 
or to the unemployment levels of the predepression period. 
A rough calculation indicates that, in order for unemploy- 
ment to drop to the 1929 level by 1937, goods and services 
produced would have to reach a point 20 per cent higher 
than that in 1929, even if the productivity level of 1935 remained 
unchanged.” 


Third, by putting a “brake” on expansion of pro- 
ductive facilities, the tax has accentuated current in- 
flationary tendencies. The recent sharp rise in wages 
and prices has stimulated an upward spiral towards 
new inflationary price levels. Marriner S. Eccles, 


December, 1937 


Chairman of the Board of Governors of the Federal 
Reserve System, recently pointed out that: 

“The way to control [such] unjustifiable price advances 
is by increasing production. This can be done so long as 
there is idle labor willing to work, so long as there are 
unused natural resources and an abundance of money at 
reasonable rates. All three of these conditions are present 
at this time.” 

If the undistributed profits tax continues to curb 
expansion, however, this method of control will not 
be available to industry. The tax cost now makes 
construction projects economically impracticable. 


9. Working Capital.—One of the most common ob- 
jections to the present law is its failure to permit 
the accumulation of necessary working capital out 
of current earnings. 


In times of depression, business usually reduces 
inventories either because of financial pressure or 
decreased business volume, resulting in a decrease in 
the amount of working capital required. In times 
of increasing business activity, however, the trend 
is reversed—larger inventories and constantly rising 
prices tend to require an increase in working capital. 
Such working capital should be built up from the 
current profits of the business. 


The undistributed profits tax, however, makes it 
impossible for a corporation to build up the neces- 
sary working capital from earnings except at a 
prohibitive tax cost. For instance, if a corporation 
with $100,000 net income finds it necessary to retain 
50% of the earnings for working capital, it will have 
to pay the Federal Government a total of 24.66% of 
its income in taxes—or for every dollar retained it 
will pay another 49.32 cents to the Government. 


It is doubtful whether a dollar retained can earn 
enough additional to cover this cost. Accordingly, 
corporations cannot justify the retention of earnings 
under such circumstances, and must readjust their 
business operations to conform to reduced working 
capital. 

This situation is especially acute in industries 
where the cost of raw materials constitutes a large 
percentage of the price of the finished product and 
where the price for such raw materials is constantly 
rising. Thus, a large mail-order house, in 1936, 
found that prices for its inventory were rising so fast 
that it needed its entire income from sales—profits 
as well as return of cost—to replenish its stock. The 
undistributed profits tax, however, compelled it to 
distribute these profits to the stockholders. It there- 
fore had to go into the market and borrow money 
to keep up its inventory. This process cannot be 
repeated often without injury to the business. 

A similar situation prevails in the textile, steel, 
capital goods, leather and flour milling industries. 

Unless some provision is made for the retention 
of needed working capital, whole industries must 
either curtail their activities substantially or else 
conduct them with expensive borrowed capital, thus 
increasing the ultimate cost to the consumer. 


10. Reserves for Business Contingencies——The un- 
distributed profits tax penalizes the accumulation of 
reserves for business contingencies—even though 

(Continued on page 760) 


Es ae 


Income Tax Deduce- 
tion of Federal and 
State Social Securi- 
ty Taxes 


HE TAXES imposed on employers under 

Title IX of the Social Security Act to provide 

for unemployment compensation have been 
ruled by the Treasury Department to be deductible 
for income tax purposes.’ No such ruling has yet 
(November, 1937) been issued with respect to the 
taxes imposed under Title VIII of the Act for the 
purpose of establishing old age benefit funds, nor 
has such a ruling been issued concerning the deducti- 
bility of state unemployment compensation taxes. 
The taxes imposed on employees under section 801 
for old age benefits have been declared not deductible 
by employees for federal income tax purposes.? The 
failure of the Commissioner to issue a special ruling 
in regard to the deductibility for income tax purposes 
of the taxes imposed on employers under Title VIII 
of the Act may or may not be significant. In the 
fact that no ruling on the question has been given, 
however, there is justification for curiosity, if not 
concern, as to why aruling has been so long delayed. 
Can it be that the Treasury Department will attempt 
to deny to employers the right to deduct, for income 
tax purposes, the taxes imposed under section 804 
of the Social Security Act? The writer does not 
think so, but since the attitude of the Department 
on this question has not been revealed, and the end 
of 1937 and the time for filing income tax returns for 
the year are rapidly approaching, it seems worth 
while to examine into the situation and see what 
bases may exist in the present revenue laws, as inter- 
preted by the courts and the Board of Tax Appeals, 
upon which a determination of the question may be 
reached, and what that determination must be. 


Federal Payroll Taxes 
Are Excise Taxes 


LEARLY, the federal payroll taxes imposed on 
employers by the Social Security Act are excise 
taxes.* This fact gives us a starting point for our 
consideration of the problem before us. Apparently, 
we may feel secure in the belief that, as the laws 
now stand, there is no justification for entertaining 


* Certified Public Accountant, Chicago. 
11, T, 2960, XV-1 C. B. 85 
* Section 803 of the Social Security Act. 
3 Sections 804 and 901, Social Security Act. 


719 





By 
WILLIAM M. LAYMAN * 


the fear that an attempt to classify the tax imposed 
on employers under section 804 as anything but an 
excise tax, could meet with any success. ‘The law 
clearly states*: “In addition to other taxes, every 
employer shall pay an excise tax, with respect to hav- 
ing individuals in his employ a 


Deductibility of Excise Taxes 


ONCERNING the deductibility of taxes, the 

regulations are quoted as follows: “Subject to 
the exceptions stated in this article and articles 23 (c)-2 
and 23 (c)-3, taxes imposed by the United States, 
any State or Territory, or political subdivision of 
either, possessions of the United States, or foreign 
countries, are deductible from gross income for the 
year in which paid or accrued oe 


The regulations further state, with specific refer- 
ence to excise taxes: “Import or tariff duties paid to 
the proper customs officers, and business, license, 
privilege, excise, and stamp taxes paid to internal 
revenue collectors, are deductible as taxes imposed 
by the authority of the United States, provided they 
are not added to and made part of expenses of the 
business or the cost of articles of merchandise with 
respect to which they are paid, in which case they 
cannot be separately deducted.” ® 

No excise taxes are included in the list of taxes 
defined by the regulations as being not deductible 
for income tax purposes, although some taxpayers 
who are required for one reason or another to absorb 
excise taxes are not permitted to deduct the tax as 
such, but in some such cases the taxes become part of 
the cost of merchandise and, as such, deductible as 
an element of the cost of doing business. The iden- 
tity of the tax in such cases is lost through being 
merged into other forms of business expenses or 
costs. 

In considering the deductibility of excise taxes, 
it should be remembered that, in general, taxes as 
such are deductible only by the taxpayer upon whom 
they are imposed.’ This rule seems particularly ap- 
plicable to excise taxes, especially in the light of 


4 Section 804, Social Security Act. 
5 Article 23 (c)-1, Regulations 94. 
® Article 23 (c)-2, Regulations 94. 
tT Article 23 (c)-1, Regulations 94. 
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court decisions which have been rendered in cases 
involving excise taxes. For example, the automobile 
sales tax imposed by Title IX of the Revenue Act 
of 1921 upon the sales of automobiles is not deduct- 
ible by the purchasers although the tax was passed 
on to them as part of the purchase price; * a similar 
tax on dealers in oil paintings could not be deducted 
by the purchaser; ° neither could purchasers deduct 
excise taxes imposed on dealers in jewelry or fire- 
arms;?° and similar taxes imposed by the Revenue 
Act of 1932 have likewise been held not deductible 
by the purchaser.1 The same ruling with respect 
to excise taxes imposed by the 1932 Act held that 
the federal gasoline tax imposed upon the producer 
or importer may not be deducted by the consumer 
even though the tax is passed on to him. 


Deduction of excise taxes as taxes bars their fur- 
ther deduction as expense or as cost of merchandise 
—that is to say, taxes may not be deducted twice, 
once as taxes and again as business expense or cost 
of merchandise. Excise taxes may, at the option 
of the taxpayer, however, be included in the cost 
of the merchandise on which they are paid.’? We 
shall have more to say later of this treatment of 
excise taxes and the effect of such treatment on 
inventories. 


Payments by Employers to 
Pension Funds for Employees 


N CONSIDERING the deductibility of taxes im- 

posed on employers under section 804 of the 
Social Security Act, it is interesting to note that 
section 23 (p) of the Revenue Act of 1936 specifically 
provides that employers establishing and maintain- 
ing a pension trust to provide for the payment of 
reasonable pensions to their employees, if such trust 
is exempt from tax under section 165 relating to 
trusts created for the exclusive benefit of employees, 
shall be allowed a deduction, in addition to the con- 
tributions to such trust during the taxable year to 
cover the pension liability accruing during the year, 
a reasonable amount transferred or paid into such 
trust during the taxable year, in excess of contri- 
butions required for the year, on certain conditions 
explicitly set forth in the Act. The regulations also 
provide for the deduction of payments of pensions 
to employees and compensation for injuries, as fol- 
lows: “Amounts paid by a taxpayer for pensions 
to retired employees or to their families or others 
dependent upon them, or on account of injuries re- 
ceived by employees, and lump-sum payments paid 
or accrued as compensation for injuries, are proper 
deductions as ordinary and necessary expenses.” ** 


Perhaps a distinction might be drawn between 
payments actually made as pensions to retired em- 
ployees and amounts paid or set aside for the pur- 
pose of providing pensions for employees to be 
retired at some future time, but to do so would seem 
to be splitting hairs too finely. Microscopic obser- 





8 Shearer v. Com., 48 Fed. (2d) 552; Hamilton, 6 BTA 240; and others. 
® Eisenberg, 11 BTA 574. 

1 Cohan, 11 BTA 743; Elmira Arms Co., 7 BTA 703. 

1 Mim. 3988, XI-2 CB 25. 

12, A.R.M. 121, 4 CB 61. 

13 Article 23 (a)-9, Regulations 94. 
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vation would be necessary in order to discern the 
difference. We may reasonably conclude, then, on 
the basis of established law and regulations relating 
to the deductibility (1) of excise taxes, (2) of con- 
tributions to pension trusts for the benefit of em- 
ployees, and (3) of pensions paid directly to 
employees or their dependents, that the right of 
taxpayers to deduct on their income tax returns 
whatever payroll excise taxes may be imposed upon 
them as employers under Title VIII of the Social 
Security Act is secure beyond reasonable doubt. 
This conclusion, however, does not effectively dis- 
pose of all the questions related to the deduction of 
such taxes. 


Taxes Must Be Paid or Accrued 


HETHER deductions for taxes are to be 
allowed on the accrual basis or on the cash 
basis depends upon whether the taxpayer has elected 
to keep books and report income for tax purposes 
on the cash or accrual basis of accounting.** The 
present regulations * are quite specific on this point, 
saying: “The terms ‘paid or incurred’ and ‘paid or 
accrued’ will be construed according to the method 
of accounting upon the basis of which the net income 
is computed by the taxpayer.” Besides the regula- 
tions above quoted, the ruling, I. T. 2960, is 
specific in stating that the taxes imposed under 
Title IX of the Social Security Act are deductible 
from gross income for the year in which paid or 
accrued. These regulations are amply supported by 
court decisions, and no reasonable doubt can be 
raised concerning their propriety. 
3ut the income tax regulations alone are not en- 
tirely clear concerning the methods to be used in 
accruing taxes in all cases. Perhaps it is not neces- 
sary for the income tax regulations to devote spe- 
cial attention to this point, since the Supreme Court *° 
has so well expressed the proper method of accrual 
in stating that where all the events which fix the 
amount of a tax and determine the liability occurred 
in a certain year, the tax accrued in that year. This 
was held to be true even though no reserve for such 
taxes was set up on the books for the year in which 
the tax accrued.** In other words, it seems that the 
facts, not bookkeeping entries, control the deducti- 
bility of accrued taxes, as so often has been held in 
regard to other deductible items.'* 


It is interesting to note in passing that in another 
case involving estate taxes ® the Supreme Court said 
that the word “accrued” means “became due.” The 
Court explained in another case ?° however, that this 
definition applied to estate taxes and could not neces- 
sarily be authority for accruing other taxes when 
they become due and payable. The same rule was 
established with respect to certain state, county, 
and municipal taxes,” but this rule has been held 





4 Reubel, 1 BTA 676; and many other decisions. 

% Article 43-1, Regulations 94. 

1% U. S. v. Anderson, 269, U. S. 422. 

1 Aluminum Castings Co. v. Poutzhan, 51 S. Ct. 11. 

8 Doyle v. Mitchell Bros., 247 U. S. 179; Southern Pacific Co. v. 
Muenter, 260 Fed. 837; Elkins, 12 BTA 105; Michigan Central R. R. Co. 
28 BTA 437, and many other decisions. 
9U. S. v. Woodward, 256 U. S. 632. 

2 U.S. v. Mitchell, 271 U. S. 9. 
"1 Russell Milling Co., 1 BTA 194. 
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by the courts to be incorrect for determining the 
accruals of excise taxes,?? and the view has been 
adopted that excise taxes accrue when all the events 
occur which fix the amount of the tax and determine 
the liability of the taxpayer to pay it. 

While we may reasonably conclude that payroll 
taxes accrue simultaneously with the payrolls upon 
which the taxes are paid, basing our deductions 
upon the authorities set forth above, we are fortunate 
in having some further guidance in the regulations 
issued under the Social Security Act. With respect 
to the unemployment compensation tax imposed on 
employers under Title IX of the Act, the regula- 
tions * state: “The total wages payable by an em- 
ployer to his employees with respect to employment 
during any calendar year shall include (A) items 
payable and actually paid during that calendar year 
and (B) items payable but not actually paid during 
that calendar year.” The same basis of accrual, 
though expressed in different terms, is found in the 
regulations relating to the taxes imposed under Title 
VIII relating to old age benefits, particularly in Ex- 
ample 1 under Article 14, Regulations 91. In the 
face of these regulations, supported as they are by 
the clear and unequivocal opinions of the courts, 
there can remain no doubt that the payroll taxes 
imposed under the Social Security Act accrue 
simultaneously with the payrolls upon which the 
taxes are based. 


Deductibility of Excise Taxes 
as Business Expense 


MPLE authority has already been cited for the 
deductions as business expense of excise taxes 
imposed under Title IX of the Social Security Act 
relating to unemployment compensation. Likewise, 
the deductibility of the tax imposed on employers 
under Title VIII of the Social Security Act may 
reasonably be taken for granted in most cases on the 
basis of the reasoning and rulings set forth above. 
Further elaboration seems unnecessary and the sub- 
ject may be dismissed, but not without a warning 
that taxpayers should not blindly accept the con- 
clusion that the taxes in question ought to be set up 
on their books and deducted on their returns as taxes 
paid. There may be very sound accounting and 
financial reasons in many cases for treating payroll 
taxes, as well as other excise taxes, as cost of mer- 
chandise sold, or as an element of the inventory cost, 
entirely apart from all considerations of the possible 
advantage in particular cases of treating the taxes 
one way or another solely from the income tax stand- 
point. 


Deductibility of Excise Taxes 
as Cost of Merchandise 


HE TAXPAYER may elect to consider the ex- 
cise taxes on payrolls as part of the cost of 
merchandise produced by the labor upon which the 
tax is assessed.** An old ruling of the Treasury 
2U. S. v. Anderson, 269 U. S. 422; American Cigar Co., 21 BTA 
464 (Cert. denied, 54 S. Ct. 209). 


*3 Article 209, Regulations 90. 
* Article 23 (c)-2, Regulations 94. 
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Department” specifically granted taxpayers the 
option to include in the cost of merchandise what- 
ever excise taxes may have been paid thereon, and 
the courts *° have sustained this ruling. The same 
rule requires the taxpayer to be consistent over a 
period of years in calculating inventories and the 
cost of merchandise, and that the taxpayer be not 
permitted to change the basis of claiming deductions. 
This point may be important in cases where the 
policy adopted by taxpayers with respect to the 
deduction of excise taxes on payrolls would have a 
material effect on inventory valuations, for in such 
cases there may be an overlapping of cost account- 
ing methods and policy as to treatment of the tax 
for income tax purposes. Indeed, actual conflict be- 
tween sound accounting principles and previously 
established practices in computing income for tax 
purposes may be unavoidable. 

In many cases it may be desirable to reconsider 
the established policy in regard to the deduction of 
excise taxes before taking decisive action on the 
treatment of the various payroll taxes, or to bring 
the policy of classification and determination of amount 
of excise tax deductions into harmony with sound 
cost accounting principles, for the Court of Claims 
has held ** that where the taxpayer adds import 
duties to the cost of merchandise and makes returns 
accordingly, it may not thereafter file amended re- 
turns and receive a refund by deducting them as 
taxes. 

Obviously, it would be unwise to attempt in this 
article to lay down specific rules by which all tax- 
payers, particularly those in manufacturing, mining, 
processing, importing, or even in distributing lines, 
may decide whether they should treat the excise 
taxes on their payrolls as expense or cost of mer- 
chandise for purposes of computing taxable income. 
We shall not avoid the question altogether, how- 
ever, for the generalization is very appropriate that 
the method to be adopted in a particular situation 
ought to be in harmony with sound cost accounting 
principles suitable for that situation, and that thought 
should be given to the possible effect on the amounts 
of income tax liability that would result from both 
methods. In this connection, it is likely that over 
a period of time the amount of income tax would 
be about the same either way, and that the amounts 
and nature of the variations in total income tax lia- 
bility over a period of time would not be predictable. 

The desirability of keeping the books in accord- 
ance with the basis of accounting used for tax pur- 
poses seems to be obvious, but it is not necessary 
that the books be kept exactly in accord with the tax 
returns if proper reconciliations of the differences 
between the books and the tax returns are made. In 
this connection it is interesting to note that the Cir- 
cuit Court of Appeals has held ** that import duties 
were correctly deducted as business expense, even 
though on the books such duties were entered as 
part of the cost of goods in inventory. In this case 
the Court said, “There is nothing in the language 
of article 132, Regulations 69, to compel the con- 

(Continued on page 761) 


23 A.R.M. 121, 4 CB 61. 

6 Le Bolt & Co., 67 Ct. Cls. 422. 

27 Le Bolt & Co., supra. 

2% Pathe Exchange v. Commissioner, 77 Fed. (2d) 306. 








State ‘T'ax 
Legislation 


in 1937 


EGISLATURES in forty-six States met during 
1937 and enacted approximately eleven hundred 
tax laws.! They adopted at least twenty-five 

new taxes, continued numerous taxes scheduled to 
expire, and revised upward many others. Among 
the new taxes are two sales taxes, eight use taxes, 
three gift taxes, two personal income taxes, two cor- 
porate income taxes, two chain store taxes, and one 
cigarette tax. 

Before proceeding to discuss the tax raising measures 
and to relate the new laws on property taxes, there 
will be presented several laws of general interest. 


An important administrative change was effected 
in Oklahoma in reducing the membership of the Tax 
Commission from three to one. The enforcement of 
certain tax laws in Alabama, Connecticut, Idaho, 
New Mexico and Oklahoma is transferred from 
agencies whose functions are concerned essentially 
with other matters to agencies more peculiarly tax 
administrative. South Dakota vests administration 
of liquor taxes in the Secretary of Agriculture. 
Massachusetts abolished its Board of Tax Appeals and 
created an Appellate Tax Board of five members 
(former Board had three members), and permits 


decisions by a single member under certain condi- 
tions. 


Studies in taxation are provided for in the Dis- 
trict of Columbia, Massachusetts, New York, North 
Carolina, Ohio, Pennsylvania, Rhode Island and West 
Virginia. 

California permits other States to sue in California 
for taxes due to them, if a like comity is extended to 
California. 


* Paper presented before the 
tion sponsored by 
tober 27, 1937. 


re Thirtieth Annual Conference on Taxa- 
the National Tax Association, Baltimore, Md., Oc- 


'This paper includes legislation up to approximately Oct. 15, 1937. 
At that time, special legislative sessions were being held in Tennessee, 
exas and Wisconsin, Included in the number of States that met in 
1937 are Alabama, Kentucky and Virginia which, although not meeting 
in regular sessions concluded special legislative sessions that com- 
menced late in 1936. The results of any computation of the number 
of laws depend entirely on the view taken as to what is a tax law. 
For the purpose of this paper, professional licenses and levies under 
the police power generally are excluded. 
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Taxes paid under protest in Illinois will be trans- 
ferred to the appropriate fund 30 days after protest 
payment unless the person protesting secures a tem- 
porary injunction restraining such transfer, in which 
case the payment will be held in the protest fund 
until final order of the court. 


Gross Income or General Sales Taxes 


WO STATES have been added during 1937 to 

the list of those having sales taxes, viz., Alabama ” 
and Kansas. These bring the number of States hav- 
ing the modern type sales tax to twenty-three.’ 
Existing laws were rewritten in Arkansas, Missouri, 
North Carolina, North Dakota, Oklahoma, and Wyom- 
ing. The Kansas law is permanent; so too are the 
revised laws in Arkansas and Wyoming, and amended 
laws in Iowa, Ohio (late in 1936), West Virginia, 
and Wyoming. The North Carolina Revenue Act 
is revised biennially, and the other laws noted above 
will expire as follows: Alabama—September 30, 
1939; Missouri—December 31, 1939; Oklahoma— 
June 30, 1939. 


Rates under the new laws in Alabama and Kansas 
are 2 percent except that a special % of 1 percent 
rate will be charged in Alabama for new automobiles. 
Increases have been effected in Missouri from 1 per- 
cent to 2 percent, in South Dakota from 2 percent to 
3 percent; in Illinois, the scheduled 1937 reduction 
from 3 percent to 2 percent has been postponed until 
February 14, 1939. In Arizona, the gross income tax 
has been amended to reduce the rate on manufactur- 
ing from 1 percent to % of 1 percent, and to prescribe 
a l percent tax on contain and % of 1 percent 
on poultry raising and trading. heunioae to the 
Indiana gross income tax eliminate the levy on manu- 
facturing and production, impose a rate of %4 of 1 
percent on wholesale sales, and increase the ae 
tion of retailers from $1,000 to $3,000. In Washing- 

? Alabama adopted its first law in December, 1936 


placed early in 1937 by a new act. 

3 Ala., Ariz., Ark., Cal., Colo., Ill., Ind., 
Miss., Mo., N. M., N. at N. D., 
W. Va. and Wyo. 
mission to referendum during 1937; it was rejected. 





, but this was re- 


Iowa, Kan., 


, La., Mich., 
Ohio, Okla., S. D., 


Utah, Wash., 


A one per cent tax was adopted in Maine for sub- 
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ton, the rate on wholesale distributors has been reduced 
from 4 of 1 percent to % of 1 percent. 


Sales of tangible personal property are taxed un- 
der all the new and amended laws. Admissions, tele- 
phone, telegraph, gas and electric and restaurant 
service are taxed in Kansas, Missouri, and Oklahoma. 
Alabama also taxes admissions, Kansas and Missouri 
include water, Kansas taxes heating service and 
Missouri and Oklahoma exact duties for certain 
transportation services. Oklahoma, in addition to 
the foregoing, has a supplementary list, e. g., adver- 
tising, printing, hotels, apartments, parking lots, 
furnishing of labor, supplies, materials or services in 
the performance of contracts, etc. 


In the District of Columbia, persons carrying on 
any trade, business, profession, vocation or com- 
mercial activity, except railroads, express companies, 
street railways, gas, electric and telephone com- 
panies, banks and insurance companies, will pay a 
tax for the year 1937/1938 of 2/5 of 1 percent on 
their gross receipts in 1936 in excess of $2,000; a 
credit is allowed for tangible personal property taxes 
paid during the 1937/1938 fiscal year. 


Supplementing the retail sales tax, Colorado has 
imposed a tax of 2 percent on the value of every 
service rendered or performed in the State for the 
ultimate user. It includes amusements, hotels, con- 
struction, professions, trades, etc. But where the 
services become a part of a manufactured product 
subject to a retail sales tax, they are exempt. Tele- 
phone, telegraph, power and light services already 
subject to the retail sales tax are also exempt. The 
act is to expire June 30, 1939. 


A revised utilities sales tax was adopted in Illinois 
to replace the act held unconstitutional. It applies to 
telephone, telegraph, gas and electric service; water 
is exempt. The rate is 3 percent. 


An unusual feature is found in Missouri which al- 
lows retailers to retain 3 percent of their remittance 
to the State. 


A protection is afforded Illinois bidders on public 
contracts by a provision under which certain insti- 
tutions, for the purpose of determining the lowest 
bidder, shall add an amount equal to the sales tax to 
bids submitted by persons not liable for the tax. 


Use taxes have been adopted by Alabama, Iowa, 
Kansas, Michigan, Oklahoma, South Dakota (auto- 
mobiles), Utah and Wyoming. The Washington 
compensatory tax was revised to overcome objec- 
tions of Federal courts; hereafter, the tax will not 
apply until transportation has finally ended or until 
the article becomes commingled with the general 
mass of property. Newsprint has been excepted 
from the California law. 


Gasoline Tax 


ATES of gasoline tax were increased by 1 cent 

in 5 States, viz., Minnesota, Missouri (effec- 
tive December 7, 1938), New York, Rhode Island 
and West Virginia. Temporary rate increases 
scheduled to expire were continued in 5 States, viz., 
Florida, Nebraska, New York, Ohio (late in 1936) 
and Pennsylvania. 
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A use tax of 3 cents per gallon is imposed by 
California on motor fuels not subject to the regular 
gasoline tax; this is designed to reach diesel and 
other fuels. In New Mexico, a tax of 7% cents per 
gallon (regular tax is 5 cents) is imposed on petroleum, 
other than motor fuel, used for propelling vehicles. 

Motor vehicle fuels in excess of 20 gallons brought 
into Kansas in supply tanks of motor vehicles are 
made subject to the State tax. 

Maine grants an additional 1 percent loss allow- 
ance on all transfers in vessels or tank cars from one 
place of business to another, but the total allowance 
shall not exceed 2 percent. A 3 percent allowance 
is to be made in New Mexico for evaporation and 
losses ; the 1 percent allowance in California has been 
repealed. The 2 percent discount for prompt pay- 
ment in Pennsylvania is retained for the first $50,000 
but is graduated downward to % of 1 percent on the 
excess over $100,000. 

One of the most noteworthy changes in the use 
to be made of the gasoline tax proceeds was the 
elimination in South Dakota of the diversion of one- 
half the total receipts to the rural credit fund; under 
the law as amended, the State highway fund will 
receive seven-eighths of the proceeds and the county 
highway and bridge fund will receive one-eighth. 
New York’s continuance of the 1 cent general fund 
levy together with an additional 1 cent tax for the 
same purpose makes the total now diverted to the 
general fund 2 cents (the total tax is 4 cents). Illinois 
has diverted $2,000,000 for schools while New Jersey 
has diverted $7,917,660 for unemployment relief. 

A Wisconsin resolution sought a conference with 
nearby States looking toward establishing a uniform 
tax rate, while an Alabama act authorizes the Tax 
Commission to negotiate reciprocal agreements with 
bordering States to cover collection of taxes on gaso- 
line sold across State lines. 

Maryland authorizes collection of a tax from sales 
made within Federal territory situated within ex- 
terior limits of the State. 


Alcoholic Beverage Taxes 


ITH a few exceptions, the many changes in 

liquor tax rates have been upward, in some 
cases quite radically. No attempt will be made here 
to set them out. 


The Twenty-first Amendment to the Federal Con- 
stitution repealing Prohibition has opened the way 
for quarrels among the States. Pennsylvania and 
Rhode Island provide for equalizing the burdens on 
products coming from States that tax Pennsylvania 
and Rhode Island exports. In Missouri, the importa- 
tion of liquors will be forbidden from States which 
the Attorney General finds to be discriminating against 
the Missouri product. 


Tobacco Taxes 


ERMONT has joined the list of States having 

taxes on cigarettes. Laws imposing cigarette 
taxes have been continued temporarily in Connecticut, 
Oklahoma and Pennsylvania. In Georgia, the tax 
has been raised to 3 cents per 20, while in Vermont, 
under its new law, the rate is 14 cents per 20. 
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Amusement Taxes 


THEATER tax act in Montana exacts 114 per- 

cent of the gross proceeds in excess of $3,000, 
and in Maryland, the tax on admissions to places of 
amusement is continued for two years more. A 15 
percent levy will be placed in Arkansas on advertising 
prizes and similar business stimulants, including 
theater bank awards. New York has amended its 
law taxing gross receipts on boxing to include re- 
ceipts from the sale of broadcasting and motion 
picture rights. 


Tax on State Products for Advertising 


LORIDA’S 1935 taxes on citrus fruits for their 

advertising have been continued. Washington 
has followed with a special tax-financed advertising 
program for apples. Both Maine and Idaho will ad- 
vertise their potatoes with the aid of revenue from 
a tax thereon; the Idaho law also extends to apples, 
prunes and onions. 


Inheritance and Gift Taxes 


HE year has been featured, so far as death duties 

are concerned, with a substitution by Arizona of 
an estate tax for an inheritance tax—rates 2 to 20 
percent—new increased rates in Connecticut, Minne- 
sota and New Hampshire, and continued application 
of temporarily increased rates in Massachusetts and 
New York. 

Interest may also be centered on several laws of 
more than local importance affecting intangibles. 
Michigan has joined with other States by providing for 
reciprocal enforcement of domiciliary death taxes. 
California has empowered its controller, with court 
approval, to compromise taxes on estates where a 
claim is made that the decedent was not domiciled 
in California. Colorado has a new provision to the 
effect that intangibles having an actual situs or busi- 
ness situs in Colorado but taxed at the State of 
domicil, are exempt from the Colorado tax only if 
30 davs’ notice is given of intention to pay the tax at 
the domicil. 


Gift taxes this year assumed more importance than 
ever before—three States, viz., Colorado, Minnesota 
and North Carolina having joined with the three States 
already having them (i. e., Oregon, Virginia, and Wis- 
consin). Rates, graduated according to the amount 
of the gift and relationship of donor and donee, range 
from 2 to 16 percent in Colorado, 3% to 35 percent in 
Minnesota, and 1 to 25 percent in North Carolina. 


Wisconsin has given continued life to its temporary 
law. 


Personal Income Taxes 


WO new personal income tax laws were adopted 
in 1937, viz., Colorado and Maryland; the latter 
to be in effect for two years only. These bring the 
number of States having personal income taxes to 
thirty-one.* Constitutional amendments authorizing 





* Ala.. Ariz., Ark., Cal., Colo., Del., Ga., Ida., Ia., Kan., Ky., La., 
Md., Mass., Minn., Miss.. Mo., Mont., N. M., N. Y¥., N. C., N. D., 
Okla., Ore., S. C., S. D., Utah, Vt., Va., W. Va., and Wis. 
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income taxes will be submitted to referendum in 
Maryland, Pennsylvania and Washington, and re- 
ferred to a second legislative session in Tennessee. 
Of general interest, too, are statutory amendments 
in Kansas and South Dakota extending their acts to 
income derived by nonresidents within the State and 
a change in California law under which a person spend- 


ing nine months (instead of six) in the State is deemed 
a resident. 


Rates for personal income taxes were revised up- 
wards, but in no case very radically. Minnesota’s 10 
percent maximum is the high for 1937 legislation. 
Wisconsin retained its emergency surtaxes (thus 
giving it one of the higher rates) and also continued 
the privilege dividend tax. Temporary increases were 
continued in Massachusetts and New York; the latter 
also renewed its tax on unincorporated business. The 
range of rates under the other new and amended laws 
is as follows: Colorado 1 to 6 percent, Georgia 2 to 
7 percent, Maryland % of 1 percent (flat rate), 
Minnesota 1 to 10 percent, North Carolina 3 to 7 
percent, West Virginia 1 to 4 percent. It should be 
noted too that Colorado imposes a 2 percent surtax 
without exemption or deduction on income from in- 
tangibles. In Tennessee, the exemption accorded 
income from the stock of corporations assessed by 
Tennessee on 75 percent or more of their property 
has been repealed and a tax of 4 percent imposed 
thereon while the tax on income from bonds and 
other stocks has been increased from 5 percent to 
6 percent. 


Taxable income is broadened in North Carolina 
and Vermont to apply to certain annuities. In 
Minnesota a 50 percent tax is assessed on annuities 
reserved by grantors from gifts to three educational 
institutions whose property is exempt under ter- 
ritorial corporate charters. Massachusetts will con- 
tinue to tax dividends, other than stock dividends, 
for another two years. 


Exemption and deduction provisions have been 
variously amended. Probably of greatest interest 
is legislation in New York which repeals the ex- 
emption of constitutional State officers and, in effect, 
provides for taxing the salaries of Federal employees 
performing nonessential governmental functions. The 
new Colorado and Maryland laws accept the exemp- 
tions allowed under the Federal Revenue Act ($1,000; 
$2,500 ; $400 (for each dependent) ), while Georgia re- 
duces its exemptions to this level. Increased exemp- 
tions are given in West Virginia ($1,000; $2,000; 
$300 in place of $600; $1,300; $200) and Towa which 
grants the exemption in the form of a deduction from 
the tax ($10; $20; $5 instead of $6; $12;$2). Minne- 
sota has substituted deductions for exemptions ($10; 
$30; $5 instead of $1,200; $2,000; $250) while North 
Dakota reversed the procedure ($500; $1,500; $200 
instead of $5; $15;$2). In California, the exemption 
to married persons is applied to persons contributing 
to the support of former spouses. 


Capital gain and loss provisions were adopted or 
affected in Colorado, Delaware, Maryland, Minnesota, 
New York, West Virginia and Wisconsin. Of 
especial interest is the provision in the new Maryland 
act limiting recognition of gains and losses to those 
resulting from property held less than two years. 
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The new Colorado act and a Minnesota amendment 
follow the Federal practice. 


The credit or exemption for dividends from cor- 
porations doing business within the State has been 
repealed by Minnesota and Mississippi. Reductions 
of farming losses from other business income will 
be limited to $500 in North Dakota. In Idaho, net 
losses from farming or raising livestock may be 
taken during the succeeding two years. 


Corporation Income Taxes 


WO new corporate income tax laws were adopted 

in 1937, viz., Colorado and Maryland; the latter 
to be in effect for two years only. These bring the 
number of States having corporate income taxes to 
thirty-two.’ In addition, California imposes a 4 per- 
cent levy on corporations not subject to the Bank 
and Corporate Franchise Tax Act. The Pennsyl- 
vania corporation income tax has been continued for 
an additional two years. 


Rates for corporation income taxes have generally 
been revised upwards. Under the new and amended 
laws, they will be as follows: Colorado 4 percent (6 
percent on banks and loan associations) ; Georgia 5 
percent; Maryland % of 1 percent; Minnesota 7 per- 
cent (6 percent after 1938); Montana 3 percent; 
North Dakota 3 to 6 percent; Pennsylvania 7 per- 
cent (a reduction from 10 percent) ; Tennessee 3.75 
percent. In addition, temporary levies have been 
continued in Massachusetts, New York and Wiscon- 
sin. 


Deductions, exemptions, credits, etc. allowed cor- 
porations have been altered by miscellaneous acts, 
as follows: California and Missouri will allow de- 
duction for charitable contributions up to 5 percent; 
Colorado will exempt 85 percent of dividends from 
other corporations; Minnesota will allow a credit up 
to 10 percent of the tax dependent on the amount 
of property and payrolls in Minnesota; New York 
will permit a deduction of a part of the interest on 
indebtedness paid to stockholders or relatives; Ten- 
nessee withdraws the credit for certain taxes paid; 
Utah repeals the exemption of interest on obliga- 
tions of the several States and the United States. 


Other Corporation Taxes 


ELAWARE and New Jersey provide most of 

the interest under this title relating to other 
corporation taxes. Designed to increase greatly 
Delaware’s revenue from the franchise tax, an 
amendment takes away the right to group low par 
shares into units of $100 and corrects the inequality 
under which corporations with no par or $100 par 
stock operated. In New Jersey, the 1936 franchise 
tax on foreign corporations was repealed and there 
was substituted a new tax applying the same rates 
as those on domestic corporations to that propor- 
tionate part of the foreign corporation’s issued and 
outstanding capital stock as the New Jersey gross 


receipts bears to the total. Banks and utilities are 
exempt. 

* Ala., Ariz., Ark., Cal., Colo., Conn., Ga., Ida., Ia., Kan., Ky.. La., 
Md., Mass., Minn., Miss., Mo., Mont., N. M., N. Y., N. C., N. 
Okla., Ore., Pa., S. C., S. D., Tenn., Utah, Vt., Va., and Wis. 
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In Pennsylvania, numerous corporation taxes for- 
merly paid after settlement by the Department of 
Revenue, shall be computed and paid at the time of 
filing the required returns. Another Pennsylvania 
change permanently removes the exemption from 
the capital stock tax formerly accorded corporations 
organized for laundering, processing and curing of 
meats, and manufacturing. North Carolina provides 
that foreign corporations shall pay their capital stock 
taxes at the time of filing their returns. Both States 
(North Carolina and Pennsylvania) also make 
changes in their allocation bases. 


Oklahoma has adopted an act which declares that 
all processing taxes collected and now held or that 
hereafter may be received by manufacturers, whole- 
salers and distributors under the Federal Agricul- 
tural Adjustment Act will be forfeited to the State. 


Bank Taxes 


NOLORADO and South Carolina join the list of 
States taxing banks according to their net in- 
come. The rate is 6 percent in Colorado and 4% 
percent in South Carolina. Vermont subjects build- 
ing and loan associations to a tax of 2 percent on 
their net income. In Minnesota, the gross earnings 
tax on trust companies has been jumped from 5 per- 
cent to 6 percent. Pennsylvania continues the eight 
mill tax on bank shares, but repeals share taxes as 
to building and loan association stock. Pennsylvania 
has also repealed a law which forbade the appraisal 
of national bank stock at a figure higher than the 
current value in the market where the bank is lo- 
cated. 


California allows financial corporations to set off 
license fees in computing their income tax. Ken- 
tucky exempts domestic building and loan associa- 
tions from the income tax and Pennsylvania excepts 
credit unions from the bonus tax. In West Virginia, 
the % of 1 percent gross income tax on banks has been 
repealed. 

Banks having branches will be assessed on their 
stock in the several counties, cities or towns or dis- 
tricts, of Nevada in the proportion which local de- 
posits bear to the total. 


North Dakota requests that Congress permit 
States to tax National banks, provided the tax be no 
higher than on State banks. Wisconsin also me- 
morializes Congress to amend R.S. 5219 relating to 
State taxation of National banks. 


Insurance Taxes 


HE rate on gross receipts of insurance com- 

panies in the District of Columbia is increased 
to 2 percent. Maryland has repealed the law taxing 
shares of casualty, surety, guaranty, fidelity, fire and 
marine insurance companies but has increased the 
tax with respect to premiums of such companies to 
2 percent. In Indiana, a new act imposes a tax of 
3% of 1 percent on the gross premiums of fire insur- 
ance companies. New York has changed the basis 
of taxing certain insurance premiums from the net 
retained basis to the direct basis. In Minnesota, in- 
surance companies and investment companies are 
made subject to the income tax. 
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Chain Store Taxes 


EW States adopting their first graduated chain 
store taxes are two in number, Georgia and 
Pennsylvania, while old States, four in number, Minne- 
sota, Montana, South Dakota and Wisconsin have re- 
vised their rates. Two interesting features of the 
1937 laws are their application to theaters in Penn- 
sylvania, and to mail order houses at high rates in 
Georgia and Minnesota. Gasoline stations are exempt 
except in Montana where special low rates will pre- 
vail. The maximum rates applicable under the 1937 
laws are: Georgia—$200 on 40th store ($10,000 on 
5th mail order house); Minnesota—$350 on 15lst 
store ($1,200 on 11th mail order house) ; Montana— 
$200 on 6th store ($37.50 on 6th gasoline station) ; 
Pennsylvania—$500 on 501st store or theater; South 
Dakota—$250 on 40th store; Wisconsin—$100 on 
26th store. 


Something new in chain store taxes is that found 
in Tennessee which imposes a tax of $3.00 for each 
100 square feet of floor space. 

The graduated chain store tax of Maine was re- 
pealed. 


Public Utility Taxes 


ALUATIONS placed on the tangible and in- 

tangible property of utilities in Utah by the Pub- 
lic Service Commission shall be copied by the Tax 
Commission in valuing them for tax purposes, and 
the utilities shall be assessed in the same ratio as 
similar property to its true value. In North Dakota, 
consideration shall be given to reports to, and valua- 
tions by, the Board of Railroad Commissioners in 
arriving at valuations for tax purposes. In Illinois, 
a new law for assessment of railroads on the unit 
method of valuation has been adopted. North Caro- 
lina provides that in valuing fixed property, consid- 
eration must be given to the amount of earnings per 
mile of line within the State, and any other factor 
that would give a greater or less value per mile than 
the average value for the entire system. 

New York imposes a temporary tax of 2 percent 
on the gross receipts of certain utilities to finance 
unemployment relief, and authorizes cities to impose 
a similar tax at the rate of 1 percent. Thus, the 
existing New York City tax is reduced from 3 per- 
cent to 1 percent. In Oregon utilities will be re- 
quired to contribute toward defraying the expense 
of their administration, by paying a tax on their 
gross intrastate operating revenues at rates not ex- 
ceeding 1/5 of 1 percent for railroads and not exceed- 
ing 1/4 of 1 percent of other utilities. 

Transportation companies in Tennessee will be 
subjected to a 3 percent levy on their intrastate gross 
receipts; franchise and excise taxes will be allowed 
as acredit. In Pennsylvania, the temporary 20-mill 
rate is continued on certain transportation companies 
for 1937 and 1938. Minnesota increases its gross 
earnings tax rate on sleeping car companies from 5 
to 6 percent, freight line companies from 6 to 7 per- 
cent, and express companies from 8 to 9 percent. Kan- 
sas substitutes a 2! percent gross earnings tax for 
all other taxes on private « car companies. In Okla- 
homa, the Tax Commission is empowered to raise 
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or lower the rate of tax on freight car companies so 
as to make the tax, as nearly as possible, the equal 
of the amount that would be collected if charged on 
an ad valorem basis. California, North Dakota and 
Wyoming substitute State for local assessment of 
car companies, the basis to be the average number 
of cars in the State, and the rate to be 2 percent in 
Wyoming and the average local rate in California 
and North Dakota; the North Dakota law also ap- 
plies to express companies and air transportation 
companies. 

Airports privately owned in Oklahoma, will be 
assessed a 2 percent gross income tax in lieu of all 
state and local property taxes. 


Telegraph companies in North Carolina will be 
taxed 4 percent on the first $1,000 of gross receipts 
and 6 percent on the excess; this is in lieu of the pole 
mile levy. In Minnesota, a 7 percent gross receipts 
tax replaces that on telegraph property. The Min- 
nesota law retains the 4 percent rate on gross re- 
ceipts of telephone companies for rural business and 
business in the smaller cities but jumps it to 7 per- 
cent in other places; a uniform 6 percent duty will 
be in force if the foregoing is invalidated. In Mon- 
tana, telephone companies will be subjected to a 
1% percent levy on intrastate business. An emer- 
gency relief tax is levied in Wisconsin on the gross 
receipts of each telephone exchange for the calendar 
year 1936 which tax will range from 1 percent to 

5% percent, the latter applying on receipts in excess 
ol $250,000 ; a tax on toll charges ranges from 1 per- 
cent to 4% percent, the latter applying on receipts 
in excess of $25,000. The gross receipts tax rate in 
Alabama on telephone companies has been reduced 
from 4 to 2% percent. 


The electrical energy tax in Montana on gross re- 
ceipts has been increased from 5/8 of 1 percent to 
| percent. Vermont subjects municipal corporations 
to its tax on electric energy. Tennessee imposes a 
tax on gas companies at the rate of 1% percent of 
their gross receipts. In North Carolina, the tax on 
the first $25,000 of gross receipts of gas companies 
has been dropped from 6 percent to 4 percent. 


Taxes on Natural Resources 


NEW severance tax in New Mexico exacts 2 

percent on the gross receipts from oil and gas, 
1 percent for potash, and % of 1 percent for coal, 
gold, silver, zinc, lead, stone, copper, asphalt, and 
timber. 


The tax in Minnesota on mining or producing iron 
or other ores has been increased from 6 percent to 
10 percent for 1937 and to 8 percent thereafter, while 
the South Dakota levy on gold, silver, lead, tin and 
similar ores has been stepped up from 4 percent to 
6 percent on production in excess of 100,000 tons 
(formerly 50,000 tons). Utah will impose a 1 percent 
tax on the value of ore produced from metaliferous 
mines in addition to the levy on the mines as prop- 
erty ; the multiple, however applied against net earn- 
ings for placing the valuation on the mines as 
property is reduced from 3 to 2 percent. 


Christmas trees shipped out of Washington will 
be assessed a tax of 1 cent each. A tax in Minnesota 
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of 1 cent on sales of such trees for use within the 
State is raised to 2 cents. 


The one-eighth cent per barrel excise on petroleum 
produced in Oklahoma has been continued for 2 
years, while the three-eighth cent privilege tax in 
Montana has been reduced to one-fourth cent. 


Poll Taxes 


OWA repealed its $2 old age assistance tax while 

Vermont increased its $1.75 levy for that purpose 

to $2.50. It may be noted that Vermont, to enforce 

collection, permits attachment of wages and suspen- 
sion of motor vehicle operators’ permits. 


Property Tax Rates 


EORGIA has adopted a constitutional amend- 

ment authorizing classification of property and 
the adoption of different rates and methods for tax- 
ing the several classes. In North Carolina, intan- 
gibles have been segregated for exclusive State 
taxation at rates ranging from 1 to 4 mills. The 
Pennsylvania personal property and corporate loan 
taxes have been continued at the temporary 8 mill 
rate. 

Indiana’s rate limitation has been altered, the max- 
imum outside municipal limits being raised to $1.25 
per $100 and inside municipal limits to $2; the 
amount which may be levied by the State is limited 
to 15 cents per $100. It is also noteworthy that 
hereafter levies for bond and interest payments, in- 
cluding those for outstanding as well as future 
bonds, are excluded in the computations. 


Motor vehicles in Arizona and Washington will be 
taxed in a manner similar to that inaugurated in 
California in 1935 and continued by a 1937 act. The 
idea is to impose a flat tax annually at a uniform rate 
in lieu of the regular property taxes. The rate in 
California is continued at 134 percent and fixed at 3 
percent outside unincorporated areas in Arizona and 
4 percent in cities and towns, and 1% percent in 
Washington. 


Exemption from Property Taxes 


OMESTEAD exemptions provide a real inter- 

est. Alabama allows a $2,000 exemption from 
State taxes, Arkansas gives legislative effect to a 
$1,000 exemption from State taxes, Florida submits 
a constitutional amendment to broaden the exemp- 
tion base in a minor detail, Georgia exempts $2,000 
from State and local taxes, Iowa credits certain taxes 
to provide an exemption up to $2,500 from State and 
local taxes, Minnesota exempts $4,000 from State 
taxes (except for existing State debt levies), Okla- 
homa allows a $1,000 exemption for all taxes (except 
for existing debt levies), South Dakota exempts 
homesteads from State levies and Wyoming grants 
a $500 homestead exemption from all forms of taxa- 
tion. In Maine, homes and personal property of 
blind persons will be exempt up to $5,000. 


A Georgia constitutional amendment exempts per- 
sonal property up to $300. 
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The property and bonds of housing authorities in 
Florida, Indiana, South Dakota, and Tennessee are 
exempted, but provision is made for entering into 
agreements for payments in lieu thereof. In New 
York, municipalities are authorized to exempt build- 
ings and improvements constructed by January 1, 
1947 in connection with elimination of certain hous- 
ing conditions. 


Business exemptions are to be noted. Alabama 
exempts manufactured products in the hands of the 
producer for 12 months after manufacture. A statute 
in Washington is designed to allow ports in that 
State to compete with Oregon by exempting for 6 
months wheat, orchard products, and fish in transit 
or storage awaiting transportation outside the State. 
Hay, grain and other feed is exempted in Wisconsin. 
Delaware grants motion picture studios a 15-year ex- 
emption, North Dakota exempts drilling rigs and 
other oil and gas prospecting equipment for one year, 
West Virginia proposes by constitutional amend- 
ment to exempt manufacturing establishments from 
certain property taxes, and Wyoming relieves beet 
sugar factories from taxes for five years. Certain 
railways in Maryland are temporarily exempted from 
taxation, and rural electrification lines will be freed 
from South Carolina taxes. Property used in con- 
nection with California and New York World’s Fairs 
are also scheduled for exemption. 


Minor extensions of exemptions to veterans’ or- 
ganizations, religious societies, charitable institu- 
tions, etc. are noted for California, Florida, Kansas, 
Maine, Maryland, Tennessee, Texas, Vermont and 
Wisconsin. A tightening up is evident in New Jer- 
sey and New Mexico. 


The exemption of municipal property in Vermont 
shall not apply to sewage plants, sewers, mains, con- 


duits, machinery, etc., used in connection with sew- 
ers. 


Gifts to charity are not valid in Indiana if they 
provide for a payment of the income from such prop- 
erty to the donor unless the agreement by which 
such gift is made contains a provision that all taxes 
which the donor would have paid had he retained 


title be paid by him, or the institution that received 
the gift. 


Collection of Property Taxes 
ORE than half the States during 1937 have fol- 


lowed the practice established in recent years 
in waiving or reducing accrued interest and penal- 
ties, extending time for payment or redemption from 


tax sale, or permitting payments in installments over 
a period of years. 


A 1 to 3 percent discount for prompt payment has 
been ratified at a recent election in Texas. 


A tax receivership law (similar to those of Illinois 
and New Jersey) has been adopted in North Dakota. 
Under it, on court order, rents from delinquent prop- 
erty will be paid by tenants to the county treasurer. 


Public employees and other persons having claims 
against cities, etc.,in Pennsylvania and owing delin- 
quent taxes, will have their taxes deducted from 
sums due them. 





































Bar Association 


mittee on Federal Taxation of the American 

Bar Association, was held at the Muehlebach 
Hotel, in Kansas City, Missouri, on September 28, 
1937. 

The luncheon session convened at 12:30 P. M. in 
the Trianon Room of the Muehlebach Hotel, with 
196 persons present, including Federal officials con- 
cerned with tax matters, and tax practitioners. 


"T nit Fifth Tax Clinic, sponsored by the Com- 


Among those at the head table were: 


Honorable Stanley Reed, Solicitor General of the 
United States; 

Honorable Richard L. Disney, Member of the 
United States Board of Tax Appeals; 

Honorable Arthur H. Kent, Assistant General 
Counsel of the Treasury Department ; 

Honorable Milton Carter, Assistant to the Com- 

missioner of Internal Revenue; 

Honorable Dan M. Nee, Collector of Internal Rev- 

enue; 

Mr. D. Bruce Forrester, President, Kansas City 

Chamber of Commerce; 

Mr. Parry Barnes, President, Missouri Association 

of Certified Public Accountants; 

Honorable George M. Morris, Chairman, House of 

Delegates, American Bar Association ; and 

Colonel O. R. McGuire, Chairman, Committee on 

Administrative Law, American Bar Associa- 
tion. 

After the luncheon, the Chairman introduced 
Honorable Arthur H. Kent, Assistant General Counsel 
of the Treasury Department, who spoke on the sub- 
ject, “Some Current Probiems of Tax Administra- 
tion.” (This paper was reproduced at page 642, 
Tue Tax MaGazine, November, 1937.) 

The meeting recessed at 2:30 P. M., and the after- 
noon session was called to order at 2:45 P. M. by the 
Chairman, Mr. Robert N. Miller. 

The Chairman introduced Mr. G. Aaron Young- 
quist, a member of the Committee and formerly At- 
torney General of Minnesota and Assistant Attorney 
General of the United States, who spoke on “Broaden- 
ing the Federal Tax Base by Abolishing Intergov- 


Proceedings of the Fifth Tax 


Clinic of the American 


RosBert N. MILLER 
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ernmental Exemptions.” (This paper was reproduced 
at page 649, THe Tax MaGazine, November, 1937.) 


The Chairman: 


At a meeting similar to this held in Washington last 
March, Senator La Follette presented a very interesting 
brief statement regarding the proposition that personal 
exemptions be lowered. Since this problem goes hand in 
hand with the one just discussed by Mr. Youngquist, we 
have asked another member of the Committee, Mr. Suther- 
land, to state the problem. 


Mr. William A. Sutherland, of Atlanta: 


Most of the taxes paid to the Federal Government are 
indirect and the average person paying them is unconscious 
of the fact that he is paying them. The person even of 
small income pays substantially large taxes to the Federal 
Government, but since the taxes are indirect he is not con- 
scious of the cost of government. When a person buys 
a package of cigarettes for 15 cents, although half of the 
cost of the article may be due to taxes, he is apt to think 
of it as the cost of the article and not as a tax. 

The Federal Government in 1934 had filed with it some- 
thing like 4,000,000 income tax returns. Of those only 
about 1,800,000 were taxable returns and the others showed 
no tax. Those 1,800,000 taxable returns represented about 
2,500,000 individuals out of 75,000,000 adults in the country. 
In other words, only 3 per cent of the people in the country 
were conscious of the fact that the Federal Government 
was an expense to them personally. 

The proposal has been made to decrease the exemption 
for a married couple from $2500 to $1000 and for a single 
person from $1000 to $500, and the exemption for depend- 
ents from $400 to $200. You will be interested to know 
that such a decrease of exemptions would have resulted in 
8,000,000 or 9,000,000 taxable returns having been filed in 
1934 as opposed to the 1,800,000 which were filed under 
the present exemptions. In other words, such a lowering 
of the present exemptions would have made more than four 
times as many people conscious of the personal burden of 
the cost of the Federal Government. 

Unfortunately, no political party wishes to impress peo- 
ple with the fact that they are being taxed. That is not 
the way to be politically popular. It may be hoped, how- 
ever, that at a time like this when additional revenue is so 
badly needed by the Government, exemptions may be very 
substantially lowered. It is estimated that if exemptions 
were lowered in accordance with the above suggestions 
and the rates of tax were left unchanged, the revenues 
would be increased in a prosperous year by as much as 
$500,000,000 and in a poor year by as much as $200,000,000. 

I would personally favor a considerable increase in the 
rates of tax in lower brackets as well as a decrease in 
exemptions to be offset by a decrease in indirect taxes 
which now weigh heavily upon the low income groups. 
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Thus it would be possible to decrease the total tax burden 
upon the lower income groups and at the same time make 
these groups much more conscious of the cost of govern- 
ment and of their responsibility for its sound and economical 
operation. 


The Chairman then introduced Honorable Milton 
Carter, Assistant to the Commissioner of Internal 
Revenue, who spoke on the subject, “Decentraliza- 
tion as Applied to Settlement Procedure in Income 
Tax Cases.” (This paper was reproduced at page 
635, THE Tax MaGazine, November, 1937.) 


The Chairman: 


The Committee thought it would be interesting to hear 
a few words from a practitioner in Cleveland where this 
type of experiment has been going on longer than any- 
where else, and we have asked Mr. David Gaskill to state 
his observations as to how the plan has worked in Cleveland. 


Mr. David A. Gaskill, of Cleveland: 


The so-called decentralization plan has been in effect in 
the Cleveland District since April 1, 1936. We have had 
a fair opportunity to observe its operation. 

As indicated by Mr. Carter, the principal difference in 
the operation of this plan is that the notice of deficiency 
(the so-called ninety-day letter) in income tax cases is 
sent to the taxpayer directly by the Internal Revenue 
Agent in Charge, without participation in the case by the 
Income Tax Unit in Washington. The taxpayer may file 
a petition for redetermination with the United States Board 
of Tax Appeals and the Board will thereafter hear the pro- 
ceeding in Cleveland. Thus, the case originates and is tried 
in Cleveland. 

Mr. John R. Kirk, the Internal Revenue Agent in Charge 
for the Cleveland District, has given to me a summary of 
the work carried on under the decentralization plan from 
April 1, 1936, to August 31, 1937. These figures will give 
you some idea as to the results accomplished. 

During this period, 2,233 thirty-day letters have been 
issued proposing aggregate deficiencies of something over 
$8,200,000. Of that number, 431 cases are pending in the 
Agent’s office and 1,802 cases have been disposed of. Of 
the 1,802 cases disposed of, it was necessary to send out 
ninety-day letters in 357 cases, but only 125 appeals have 
been filed with the Board of Tax Appeals. Most of these 
appeals were not at issue at the time of the last Board of 
Tax Appeals hearing in Cleveland, held this spring. How- 
ever, 13 of the appeals have been settled by agreement and 
14 cases have been tried by the Board. One case was 
ready for hearing at the next to the last session of the 
Board in Cleveland and that case was heard 108 days after 
the issuance of the ninety-day letter, has been decided by 
the Board, and is already pending in the United States Cir- 
cuit Court of Appeals for the Sixth Circuit. 

I wanted to bring to you the judgment passed upon the 
decentralization plan by members of the Cleveland Bar and 
tax practitioners in our District. To that end, I called a 
number of them on the telephone before coming here and 
asked their opinions. All of them thought that the system 
was working satisfactorily and that the plan was worth 
while. All believed that we had an exceptionally good 
administrator in the present Revenue Agent in Charge. 
Some of them volunteered the view that the system would 
not work properly unless administered by an honest, 
capable, and intelligent man in charge of the operation, 
and very strongly felt that the administration of this system 
could not be mixed with politics. Others commented upon 
the advantage that the system brought to a taxpayer 
against whom a relatively small deficiency was proposed 
and where the amount involved would not justify the ex- 
pense of a controversy in Washington. 

And so I believe that I can say, reporting for the mem- 
bers of the Cleveland Bar, that the decentralization system 
is working satisfactorily in Cleveland. 


Mr. Harry C. Weeks, of Fort Worth: 

I would like to ask Mr. Carter if any arrangements have 
been made in connection with this decentralization program 
for interpretative opinions in the field. 

Mr. Carter: 

I would say “No” in response to that question. I believe 
the questioner is referring to those cases which ordinarily 
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come to Washington for interpretation in the office of the 
Assistant General Counsel. The program does not con- 
template the determination of highly technical legal ques- 
tions in the field office. The use of interpretative personnel 
in the field should, I think, be restricted to minor questions 
which are amenable to settlement in conference. 


Mr. John D. Clark, of Cheyenne: 


I understand that the geographical jurisdiction of these 
revenue offices that are doing this review work is identical 
with that of the collectors of the towns in which they 
operate. 


Mr. Carter: 


In general the agents’ offices do correspond in territory 
to that of the various collection districts. However, we 
have thirty-eight Internal Revenue Agents in Charge and 
we have sixty-four collection districts, so that you can 
see there is doubling up in many instances. 


Mr. Clark: 


The second question, then, is: Do you think from your 
experience that if this plan is extended it will be upon a 
basis of wide distribution, or will you have a series of 
subcapitals ? 


Mr. Carter: 


I would not say that we are establishing a subcapital 
when we carry out our decentralization program on its 
present basis. We are retaining control in Washington, 
but we are trying to push back into the field and to delegate 
to the field a certain amount of discretionary power which 
up to the present time has been held very closely in the 
Washington office. 


I do not believe it would be possible to decentralize our 
tax administration, certainly not under present conditions, 
to the extent that absolute and complete authority to dis- 
pose of all issues could be delegated to the field authority, 
certainly not without very material increase in the train- 
ing and background of our field personnel. 


Mr. John W. Townsend, of Washington, D. C.: 


Out of the 3,000 90-day letters, have you any statistics 
to show how many of those cases arising in the Cleveland 
area were actually referred to Washington for considera- 
tion before the appeal to the Board? 


Mr. Carter: 


I have no figures, but I might answer that question by 
indirection. To state our experience in general, predicated 
on our figures for the last year, out of approximately 210,000 
deficiency cases originally initiated in the field, 85 per cent 
were settled in the field. Of the 15 per cent which came 
to Washington, about 5,000 will be appealed to the Board 
and less than 1,000 cases will actually go to trial before 
the Board; or, to paint the picture another way, if you 
start out with two hundred cases in the field, only one 
of them will be formally tried before the United States 
Board of Tax Appeals. 


Mr. Oscar D. Brundidge, of Dallas: 


I would like to ask Mr. Carter if in view of the new 
procedure in Dallas, the present procedure with regard 
to closing agreements, Form 866, will be changed. 


Mr. Carter: 


I don’t know just which procedure you refer to, but we 
have had the practice in the past under which the taxpayer 
would execute an agreement in the field and that agreement 
would come to Washington, would be reviewed in Wash- 
ington, and if any major error were discovered or new issue 
developed, the case would go back to the field and the tax- 
payer who thought he had an agreement found that he did 
not have one. The basic idea back of the decentralization 
program is to make the action of the field office as finally 
effective as possible. No present change is contemplated 
in the procedure for handling final closing agreements under 
— 866 if that is the procedure to which the question 
refers. 


Mr. Grover Joyce, of Kansas City: 


Will the legal division of the Bureau have a representa- 
tive in the field at the last conference before the appeal 
is taken? 
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Mr. Carter: 

I presume the gentleman means by that before the issu- 
ance of the 90-day letter. I am not sufficiently familiar 
with the detailed procedure in Cleveland to know just 
when they have found it desirable to bring the Assistant 
General Counsel's representative into the picture, but as 
I understand the procedure (and, Mr. Gaskill, you might 
correct me out of your experience if I am wrong) the 
Assistant General Counsel’s representative is available 
there at all times for conference on matters which involve 
legal issues solely or which involve difficult combinations 
of fact and law questions. I know it isn’t intended that 
his operation should be restricted, any more than it is 
restricted by his own capacity for work, in any particular 
stage in the negotiation. Is that procedure in effect at 
Cleveland, Mr. Gaskill ? 


Mr. Gaskill: 


No, Mr. Carter, it is not in effect at Cleveland. We have 
a General Counsel’s representative at Cleveland, but his 
function is to try to dispose of cases before the Board of 
Tax Appeals. I understand, however, that various con- 
ferees discuss their problems with him, but he does not 
appear officially in conferences with the taxpayers. 


Honorable Arthur H. Kent, Assistant General 
Counsel of the Treasury Department, then spoke on, 
“The Surtax on Undistributed Profits.” (This paper 
will be reproduced in a future issue of THE Tax 
MAGAZINE. ) 


The Chairman: 


Before we look at the darker side of the picture, perhaps, 
1 think you would be greatly interested in a letter that I 
am about to read—interested in several different ways. 
This is a letter addressed to me for the purpose of having 
it read to you, from Representative Fred M. Vinson, of 
Kentucky, who is the Chairman of the Subcommittee of 
the Ways and Means Committee studying the new legislation. 

He said he would like to come and would have been 
glad to come here and speak, but he was unable to do that. 
The letter, I think, shows the great responsibility that he 
feels, a responsibility which I am sure the men who have 
spoken to us from the executive branch also feel. 


“T appreciate very much the invitation to address 
the tax meeting in Kansas City, Tuesday, Sep- 
tember 28th, to be conducted with the American 
sar Association. As stated to you personally, I 
am already hard at work on the tax problem con- 
fronting the subcommittee of which I am Chair- 
man, and do not feel that IT can be with you. 

I further appreciate the invitation to ‘say a word’ 
upon the difficult problems in this field. First I 
want to state my appreciation of the constructive 
efforts being made to help out on the solution of 
this most difficult problem. Second, as you cer- 
tainly know, it is appropriate for me to savy that 
the subcommittee now studying revenue legisla- 
tion feels very deeply the responsibility of this work. 

Anyone who is familiar with the subject of tax- 
ation will readily agree that our system is very 
complicated and difficult of construction. In the 
first place, our industrial activities are most com- 
plex, and it is necessary for us to tax business as 
we find it. Much of the complexities found in 
cushions have been inserted in the law to relieve 
against severity, as recently demonstrated. Other 
complex provisions have been inserted to prevent 
incomes which should be taxable from evasion and 
avoidance through the use of methods that defeat 
the purpose of the law. Certainly it is not fair to 
the honest taxpayer to permit the ‘slicker’ to take 
short cuts and evade his fair share of the burden. 

I am certain that you appreciate that we are in 
a most difficult position, and we recognize that we 
have a very difficult task presented to us. The Gov- 
ernment is in need of heavy revenue. We are con- 
vinced that those who urge most earnestly that 
the budget should be balanced at the earliest pos- 
sible moment are talking sense. Undoubtedly 
those in charge of our fiscal affairs are earnestly 
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working toward that end, while they are severely 
criticized because the day of actual balance has 
not yet arrived. We fail to secure the cooperation 
of some of these critics in the effort to provide the 
revenues with which to do the balancing job. One 
is almost persuaded to believe, at times, that poli- 
tics enter into the matter. 

To illustrate, the House Bill in 1936, which fol- 
lowed the President’s message, sought to simplify 
the corporate tax structure. The philosophy of 
the undistributed profit tax certainly was not a 
new one. It had been considered in the Congress 
many years ago. In fact, such a plan actually 
passed the Senate in 1924. Some who sought politi- 
cal advantage attacked blindly the President’s plan 
as to the repeal of the normal corporate tax, the 
capital stock tax, and the excess profits tax. The 
tax to be paid by corporations would have been 
based upon moneys retained; all other corporate 
taxes were repealed. You will remember there 
were certain cushions in the House Bill exempting 
certain taxpayers from the imposition of the undis- 
tributed profits tax. You will recall the hue and 
cry of the opponents of this bill. It was heard in 
the Senate, and the normal corporate tax was in- 
creased, the capital stock tax and excess profits tax 
retained. The cushions were stricken and the un- 
distributed profits tax retained. The conferees 
agreed upon the present law. So we see the reten- 
tion of the normal corporate tax, the capital stock 
tax, the excess profits tax, and the undistributed 
profits tax with the cushions stricken. 

I mention this recent historic fight to illustrate 
that folks should thoroughly understand legislation 
proposed before they blindly strike at it. 

It is the purpose of the subcommittee to make 
a comprehensive study of our tax system. We are 
giving consideration to the codification of our 
revenue laws, which I know you will agree is much 
needed. We purpose to consider certain hardships 
and inequities caused by the undistributed profits 
tax. We are giving consideration to debts, plant 
extension and weak financial structures as affected 
by the undistributed profits tax. The subcommittee 
will consider the laws relating to depletion, com- 
munity property and reorganization phases of our 
revenue laws. Capital gains and losses will also 
come within our study. 

Personally I feel that our present rates, both 
personal and corporate, have reached present fig- 
ures because of the liberal allowances for deduc- 
tions, and the deferment in the recognition of 
gains and income. We recognize the enormity of 
our task, and appreciate constructive suggestions. 

We can only hope that when the job is done 
that some progress will have been made in simpli- 
fying our tax system, in ironing out certain rough 
spots that will produce a fairer, smoother tax sur- 
face; in tightening up the machine in the preven- 
tion of further tax evasion and avoidance; at all 
times keeping in mind that the necessary revenues 
must be provided to meet the necessary expendi- 
tures of Government. 

I want to express to you my personal apprecia- 
tion for your sympathetic interest in our tax 
problems.” 

One of the difficulties seems to be not that a proposed 
law meets with opposition, but that there isn’t quite enough 
time allowed to harmonize the differences of opinion. A 
new legislative proposal is made in perfectly good faith, 
yet it strikes people as strange and curious; there are 
objections and counterpropositions made, and time is 
needed to work out a good answer. 

Open forum discussion is now in order on any of the 
topics discussed here today or on any other topic within 
the scope of this Committee. 


Mr. John H. McEvers, of Kansas City: 


I shall do no more than raise a few questions with re- 
spect to the undistributed profits tax which, in my opinion, 
warrant serious consideration. 

I have no difficulty visualizing what the country would 
be today had it adopted and continued surtax rates which 
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would have destroyed high and excessive individual in- 
comes. I do have difficulty visualizing what the country 
would be had it, at the turn of the century, adopted and 
continued a tax similar to the undistributed profits tax. 
It must be manifest to anyone that any policy which would 
have precluded corporations from ploughing back earnings 
and profits into the business would have prevented the 
building up of many, if not substantially all, of our great 
corporations which by means of mass production have 
been able to overcome the handicap of high labor costs 
in world trade competition and have placed comparative 
luxuries at the command of all. I assume that no one will 
deny that anything that would have stunted our industrial 
growth would have left us the poorer. 

I wonder how different would have been the depression 
had not corporations by reason of large accumulations of 
surplus been able to carry their employees over that period. 

If our answer is that in all probability the depression 
would have been more severe or that this country would 
today be less great had there been such a tax, then we 
are forced to ask ourselves whether a policy which would 
have been evil then can now be good. If we conclude 
that the undistributed profits tax would have been ill- 
advised, but that it is now a constructive measure, it must 
be because we believe that the present status of all indi- 
vidual and corporate life should be frozen, denying to new 
and underfinanced corporations the right to develop, and 
giving to the entrenched rights in perpetuity. If such is 
our belief, what then of our vaunted free country? What 
of the many epithets that have been levelled at “special 
privileges,” “entrenched interests” and “trusts”? 


Mr. Robert Ash, of Washington, D. C.: 


Mr. Chairman, I am one of those people who quite 
strongly disapproves of the undistributed profits tax. I 
disagree with Mr. Kent in his statement that you cannot 
impeach this tax because of individual cases of hardship. 
I think that if there are individual cases of hardship due 
to a disregard of the realities of business and competition, 
the law is wrong. To my mind one of the most glaring 
defects is that the statutory definition of income is different 
from real income. We can easily realize a situation where 
a corporation would actually have a loss, a real loss, which 
would be recognized by good accounting principles and 
by good business principles. For instance, it might have 
a capital loss. For tax purposes it would have taxable gain, 
net income, and under the undistributed earnings tax it 
would be taxed for the nondistribution of a nonexistent 
income. I think that is one of the situations that should 
be remedied. 

There are others that are immediately apparent. Many, 
many concerns have their current income tied up in inven- 
tories, in accounts receivable, and the like, and in other 
forms that they cannot use for the purposes of dividends. 
We know that during the depression inventories were low, 
accounts receivable were low; with the upturn of business, 
inventories have increased, accounts receivable have in- 
creased. Usually, of course, accounts payable have increased. 
Corporations in those situations find that they haven’t cash 
available to pay dividends. If they are not to be heavily 
penalized under this law, they must borrow some money. 
That means that their ratio of quick assets to quick liabili- 
ties gets out of line, it increases the cost of doing business, 
and eventually, of course, the corporations will have to pay 
the undistributed earnings tax when they liquidate the 
indebtedness. On the whole, it seems to me that the law 
is economically wrong. 


Mr. Kent: 


May I take the opportunity of making an observation 
with regard to one of the statements made by my friend 
Mr. Ash. It is possible that the existence of an undis- 
tributed profits tax may aggravate the problem arising out 
of a disparity between the legal definition of income and 
the accountant’s conception of income, assuming that there 
is any single conception of income which all accountants 
could accept. I do not see that that is an objection in prin- 
ciple to the fundamental conceptions underlying an undis- 
tributed profits tax. It is possible that reconsideration 
needs to be given to our statutory definition of income, and 
it may be that the existence of an undistributed profits tax 
makes it more necessary that some revisions in the basis 
of the corporate income tax should be made, but I do not 
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see that that is really an objection to the principle of the 
undistributed profits tax itself. 


Mr. Carl D. Matz, of Kansas City: 


If the provision of Article 26-2 of Regulations 94 that 
“the charter of a corporation does not constitute a written 
contract executed by the corporation within the meaning of 
section 26(c)” is valid, an interesting question is raised in 
the case of a corporation having two classes of stock, 
preferred and common, the charter of which corporation 
prohibits the payment of dividends upon the common 
stock while the preferred stock is outstanding. In one 
case I have in mind, the preferred is nondividend stock, 
redeemable at an increasing scale until a maximum re- 
demption price is reached. Since any earnings of the 
corporation may be applied only in redemption of the pre- 
ferred stock and such application will not serve to create 
a dividend-paid credit under section 26 of the Act, the 
corporation is in a rather difficult situation. It may be 
said that the stockholders should meet and work out a 
change in the corporate structure, as, for instance, where 
an impaired capital situation is obviated by the reduction 
of the stock and the creation of a surplus so that dividends 
may be paid. This, however, may not always be feasible 
since where unanimous consent of the stockholders is nec- 
essary and certain of the stockholders are minors it may 
not be possible to secure unanimous consent to a change 
in the corporate structure. In such a case it would seem 
that the corporation is left in a situation where it has to 
retain the earnings or pay them in a way which will not 
bring any relief so far as the surtax on undistributed 
profits is concerned. 


Mr. Richard C. Beckett, of Chicago: 


I wish to point out one special application of the undis- 
tributed profits tax that applies to an entire industry. | 
fully appreciate the arguments in favor of the tax and the 
fact that it makes corporate investments more desirable to 
people of small means, a little less desirable to people of 
large means, and other elements that are desirable. How- 
ever, for the particular industry that I have in mind, the 
railroads, this tax is one of the numerous ills that are 
afflicting that large part of the transportation industry 
represented by the railroads. Their accounts are controlled 
by the Interstate Commerce Commission under an Act that 
provides that they must be kept in the exact manner pre- 
scribed by the Commission and that no other accounts shall 
be kept. Under the prescribed accounting system, many of 
their expenses are called capital expenditures and are not 
charged as expenses but must be charged as additions and 
betterments. For example, if a rail is replaced by a new 
rail of exactly the same kind, same weight, and the same 
quality of steel, and the old rail cost $10 and the new rail 
cost $12, their expenses are charged with the $10 and the 
difference between the $10 and the $12 goes as capital 
investment. As a result, the railroads show taxable profits in 
a time of rising prices which are not real profits. The alterna- 
tive method of raising money for expansion and the like isn’t 
available to them because railroads cannot issue stock with- 
out getting the consent of the Interstate Commerce Com- 
mission, and that consent is predicated upon things other 
than the desirability of avoiding this tax. The railroads 
can’t issue the stock for tax purposes; they have to issue 
the stock only for actual additions and betterments, so they 
are really caught in a vise by this thing. 

I am stating this as a special case not of a particular 
company, but of a pretty large and substantial industry 
that is really severely hit by the undistributed profits tax. 


Mr. John Rogers, of Tulsa: 


I deeply appreciate the attitude of Mr. Kent in connec- 
tion with the undistributed profits tax, but I must disagree 
with him basically as to the philosophy of the tax. In 
my opinion it is one of the most monopolistic pieces of 
legislation passed by the present administration. It occurs 
to me that in one breath the administration says it is for 
the free enterprise principle in American business, that is, 
the principle of open competition in business under certain 
rules and regulations laid down by the Government, and 
then the administration passes a tax law that absolutely 
prevents it. In other words, under this law the weaker 
industry in competition can’t expand on the same basis and 
can’t compete on the same basis with the well-entrenched 
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industry in the same field of economic endeavor. One 
corporation may have a better credit policy than another 
corporation; one corporation may not need extensions as 
far as its business is concerned—it already has them, it is 
well entrenched. Believing, therefore, as I do, in the prin- 
ciple of free competition under reasonable rules and regu- 
lations, I think this undistributed profits tax is basically 
unsound and I am opposed to it as a tax policy. 


Mr. Harold E. Rorschach, of Tulsa: 


We have one problem that is peculiar to the oil industry, 
to which I wish to direct your attention. The determina- 
tion of an oil company’s profits is always dependent upon 
the correctness of the depletion and depreciation allowance. 
I do not believe that any two sets of accountants and 
engineers have ever agreed on the same method or same 
basis for depletion or depreciation on a particular piece of 
property. 

Today, an oil company may declare sufficient dividends 
to clear itself of any undistributed profits tax. Later, when 
the Bureau of Internal Revenue audits its return, the deple- 
tion and depreciation may be adjusted and then the oil 
company finds that it has an undistributed profits tax to 
pay which it did not consider payable at the time the divi- 
dends were declared and its profits computed. 

This is a matter which should have some consideration 
in making future amendments to that portion of the law 
dealing with undistributed profits tax. 


Mr. John G. Buchanan, of Pittsburgh: 


It strikes me that Mr. Kent’s idea of a corporation is 
rather different from the idea of lawyers in general and 
from the idea of businessmen in general. He talks about 
the corporation as if it were only a common agent of a 
lot of people who had gathered together and who might 
employ some other agency than a corporation to carry on 
their business enterprise. Is there any doubt about the 
fact, regardless of what theory of corporation law we 
entertain, that the business of the corporation is a distinct 
thing from the business of any or all of the shareholders 
of the corporation? That being the case, it is quite obvious, 
and I don’t suppose Mr. Kent will dispute this, that in the 
case of some corporate businesses it may be a feasible and 
desirable thing to distribute profits to shareholders. In 
the case of other corporate businesses it may be a desirable, 
and if the business is to go on, an absolutely inevitable, 
thing that the profits be retained for the expansion or the 
preservation, even, of the business. 

I don’t see why the needs of government for large reve- 
nue couldn’t be met by some scheme like this, and I would 
like to know what Mr. Kent would think of it. So far as 
profits are distributed, let them be free of tax to the cor- 
poration, or, because the corporate device is a useful thing, 
let some flat rate of income tax, not too high, be imposed 
on such profits. So far as profits are not distributed, let 
them be subjected to graduated income tax. Let the busi- 
ness that has a great income pay a great tax for what it 
accumulates, even if it is to be used; let the business that 
has a small income pay a small tax on the profits that it 
retains for use instead of distribution. Isn’t that a more 
sensible way of dealing with the thing than to penalize 
the retention of income as if the only purpose that business 
could have in retaining profits would be to keep the share- 


holders, the ultimate owners of the enterprise, from paying 
tax? 


Mr. Kent: 


As I understand Mr. Buchanan’s question, I do not believe 
that there is any fundamental difference in principle be- 
tween us. Probably the difference, if any, would be one 
as to the appropriate method of reaching a desired result. 
I would have to have the scheme he has in mind presented 
somewhat more concretely before I could give anything 
approaching a definite expression of opinion regarding it. 

As I see it, the fundamental difficulty as to method is this: 
How are you going to impose a graduated tax measured by 
the portion of the corporate income which is retained which 
will not in many cases, whatever the Congressional intent 
or fiscal purposes underlying the tax may be, be regarded 
as operating as a penalty on particular enterprises for the 
retention of earnings? What we have now is in essence 
a graduated tax measured by the portion of the corporate 
income retained. I would not for a moment, of course, 
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take the indefensible position that all retention of profits 
by corporations has been dictated primarily by tax con- 
siderations. I do not think that would be a fair view of 
the situation. Nevertheless, it is a condition rather than 
a theory which confronts us, as I pointed out, when the 
consequence of a liberal dividend policy may be to bring a 
large number of individuals up into very high surtax 
brackets. One must concede that there is a much more 
acute danger of tax considerations playing an important 
part in influencing the decisions of corporate management 
than existed at a time when the rates of tax on individuals 
were relatively low. 


Mr. John D. Clark, of Cheyenne: 


Mr. Kent, are there any Treasury figures available to 
support the statement you made that the undistributed 
profits tax justified itself as a revenue producer? 


Mr. Kent: 


I do not have any official figures to give out on that, but 
I do not hesitate to say that the increase in revenue which 
is fairly attributable to this tax is very substantial indeed. 
It is true that the first collections in March indicated that 
there was a very considerable discrepancy between the 
estimates and the actual collections. 

An examination of the latest figures, however, would 
indicate that the discrepancy is likely to be considerably 
smaller than it first appeared it would be, and will be nearer 
to the natural and inevitable margin of error which exists 
in any revenue estimate which is necessarily based upon 
so many variable factors. 


Mr. Adair Dyer, of Dallas: 


I would like to ask if any consideration has been given to 
the effect of the undistributed profits tax in causing many 
small corporations to abandon the corporate form of 
organization. 


Mr. Kent: 


The Department is trying to-make as complete and 
comprehensive a study of all the discernible effects of the 
undistributed profits tax as it can, and of course this will 
be one of them. You will appreciate, however, the magnitude 
of the problem and the difficulty of assembling reliable data 
on its many aspects. After all, many of these questions of 
economic effect of particular taxes are long-term questions 
and one cannot safely arrive at anything more than a most 


tentative conclusion on the basis of a single year or two 
of operation. 


Mr. R. C. Fulbright, of Houston: 


I want to come to the rescue of my friend Dr. Kent. We 
need not deceive ourselves by thinking that we are going to 
get rid of the undistributed profits tax on corporations. We 
are either going to have that tax or we are going to have 
something in lieu of it. 

During the period prior to the recent depression, there 
were many corporations which through good business 
policies built up very large surpluses, investing those sur- 
pluses in the extension of their businesses, but the individual 
stockholders got away with a relatively small amount of 
tax upon the interest which they had in the earnings of 
those corporations. The Tax Committee of the American 
Bar Association cannot shut its eyes to that fact. The 
gentlemen in Congress upon the respective committees that 
deal with this subject know full well that that is the case. 
Many of us represent small corporations who need to retain 
their income to build up their business, and, of course. we 
are opposed to this undistributed net income tax as it is 
now written, and certainly it does work against the interest 
of such corporations, particularly as they compete with 
large corporations in the same line of business. 

I think we need to work upon some constructive solu- 
tion of this problem. I am one of those who went through 
the old days of the administration of Section 210 of the 
1917 Act and the excess profits tax in the 1918 Act, and 
I think that one of the things that we should be considering 
is whether or not there might be worked out some modifica- 
tion of the old excess profits tax combined with a credit 
to be given for a proportion of the net earnings to be 
distributed to the stockholders. I certainly don’t believe 
we are going to get anywhere by blindly or obstinately 
opposing the undistributed net income tax on corporations. 
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Mr. William A. Sutherland, of Atlanta: 


What would be the advantage of the system that you 
suggest over the system now in effect? Is there any 
material difference in principle? 


Mr. Fulbright: 


There is a very material difference. Under the administra- 
tion of those Acts, the Treasury dealt with groups of 
industries. In certain industries it took a very much larger 
amount of borrowed money to finance their business. The 
Treasury worked out some basis which they considered 
would be a normal income for those industries, or a normal 
basis upon which they could fix what we called special 
assessments in those days. I agree with you there were 
a good many difficulties in the special assessment provi- 
sions, but since that time there has been such a develop- 
ment in the expert assistance in the Treasury Department 
that to my mind such a provision could be administered 
much more efficiently today than it could back in 1920. 


Mr. Hugh B. Downey, of Kansas City: 


In the past few years, Congress has enacted many laws 
directed at tax avoidance and with good results. To the 
average man these laws are in the main fairly under- 
standable, but when we are confronted with the regulations 
promulgated by the Treasury and having the full force 
and effect of law, we find that we are hopelessly en- 
tangled. 

I would like to illustrate my point by calling your atten- 
tion to a recent case which appeared in the last advance 
sheet of the Federal Reporter, the case of Commissioner v. 
Krebs. It involves the question of gift tax. Mr. Krebs 
created six trusts and made a gift to each of those trusts 
while there were only three beneficiaries, his three minor 
children. In an endeavor to tax the donor the Commis- 
sioner under the regulations held that the gifts were all 
taxable because they were gifts of a future interest, and 
that the donor was not entitled to the exclusion which is 
allowed those making gifts of a present interest. 

The Circuit Court of Appeals held that there was no 
tax, that the donor was entitled to six exclusions. The 
Court held that a trust was an individual under the law 
and therefore each trust was entitled to the exclusion. The 
decision in that case might have been harsh for the Com- 
missioner, but let us look at the result had it been otherwise. 
If the Court had said that the donor was not entitled to the 
exclusion when he gave to those trusts, there would have 
been dealt a death blow to trusts for the benefit of minor 
children, a device which I submit still has an important 
place in our present civilization. 

It seems that these regulations having the full force and 
effect of law should be so considered that we would not 
be confronted by such a contention on the part of the 
Commissioner. Unless we arrive at regulations by which 
the ordinary man for whom I speak can determine his 
rights and duties as he transacts his business from day to 
day, we will soon find that we have set our trap for bear and 
succeeded in catching only the family provider. 


Mr. John M. Hudson, of Detroit: 


I have only a word or two to say concerning a proposal 
which more recently has been revived. I do not under- 
stand that it has reached the point of a concrete proposal. 
From news accounts of recent months, we are led to believe 
that it is intended to introduce in the Senate a bill abolish- 
ing the Board of Tax Appeals, and if the recommendations 
made to this Committee and recommendations made by 
this Committee to the Association be taken as indicative 
of the attitude of tax practitioners and the members of this 
Committee, then I am safe in saying that we would heartily 
disapprove it and with all our vigor oppose such a proposal. 

I would like, however, to bring it up now so that there 
can be some active thought on the subject. In light of 
the record of the Board of Tax Appeals in the hearing 
and disposition of appeals from the Commissioner’s deter- 
mination, it is somewhat difficult to understand why such 
a proposal is seriously considered. Whatever may be our 
individual criticism of decisions of the Board of Tax Ap- 
peals in particular cases or of what may appear to be 
unusual delay in the hearing and disposition of a particular 
appeal, the fact remains that the Board has so satisfactorily 
discharged its functions as to merit general if not universal 
approval. The Courts, from the Supreme Court down, 
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have repeatedly acknowledged the superior capacity and 
ability of the Board to deal with the intricate problems 
of taxation confided to its jurisdiction. The Courts recog- 
nize the Board of Tax Appeals as a body of experts much 
better qualified to hear and determine questions of taxation 
than the Courts themselves. 

If the Board is to be abolished, the only alternative 
would be to return to the procedure in effect prior to the 
creation of the Board, for as yet no substitute for the 
Board procedure has been suggested. Such a course, 
obviously, would not contribute to the serious efforts being 
made for the improvement of the administration and deter- 
mination of tax liabilities. The right accorded the taxpayer 
through the Board to an impartial consideration and deci- 
sion of his liability before being compelled to pay an 
asserted tax, has been described by the Supreme Court as 
an invaluable right not theretofore possessed. I cannot 
believe that it will be to the interests of the Government, 
and certainly it will not be in the interests of the taxpayers, 
to remove or abolish this invaluable right. The only reason 
so far suggested for abolition of the Board is that appeals 
to that body have resulted in delay in the collection of the 
revenue. While there is much to be desired in the way 
of expedition in cases appealed to the Board, the delay 
in the collection of the revenue certainly is not wholly 
attributable to the right given the taxpayers to appeal to 
the Board before payment. Moreover, a survey of the 
final decisions rendered by the Board since its creation, 
I venture to say, will disclose that the taxpayers have 
prevailed in at least fifty per cent of the cases decided. 
Under such circumstances, it is at least doubtful that, 
considering the subject as a whole, the Government has 
been injured by any delay incident to appeals to the Board, 
for in those cases in which the taxpayers prevailed, no 
revenue was due the Government and had payment been 
exacted, the Government would have had to pay interest 
upon the amounts refunded. As to those cases in which the 
Government prevailed, interest was imposed and coliected 
upon amounts finally determined to be due. 

It seems to me that this suggestion to abolish the Board 
is a subject deserving immediate attention of this Com- 
mittee to the end that if, as, and when a bill for that 
purpose is introduced into the Congress, the views of this 
Committee may be expressed. 


Mr. Harry C. Weeks, of Fort Worth: 


I can give all of my reasons for sincerely believing the 
Board of Tax Appeals should be continued as an independ- 
ent agency in one sentence:—There was a real need for a 
body like the Board, it has done good work, and no better 
method of doing its work has been suggested. 

This does not mean that I am ready to crown the Board 
with a halo of perfection. Most of us believe that the 
functioning of all governmental institutions can be im- 
proved, and this applies to the Board as well as to Congress, 
the Courts, or any executive agency. 

The Board and its work can be most improved by im- 
proving the qualification of its members. I say this with- 
out reference to any particular appointment recently or at 
any time heretofore made. But since 1927, many people 
have been appointed to membership. Some of these ap- 
pointments have been better than others. All that I say 
is that the appointing and confirming powers should use 
every possible effort to make better and “betterer” appoint- 
ments—using the same standards which should be used 
if the vacancy to be filled were a judgeship with life tenure 
of office, and doing nothing which would support the charge 
that appointments to the Board are made or confirmed 
for reasons smacking of partisan politics, or for any con- 
sideration other than fitness for the office. All that it 
takes to make the best possible Court or similar body under 
any given system of law is the best possible appointments. 
Given that, the other problems—and there are many—will 
be met to the satisfaction of the great majority of those 
concerned. 

It is in that spirit that I support the Board of Tax Appeals 
While I think it has done a good job, that its membership 
as a whole has been capable, and in some instances bril- 
liantly so, I think the system—the institution—is much 
more important and is most decidedly worth preserving. 

It filled a real need when it was created in 1924. That 
system of remedial justice described by the courts as so 
complete, but which required in order to obtain a hearing 
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before an impartial tribunal that any sum fixed by a sub- 
ordinate executive officer be first paid, was utterly failing 
to give satisfaction. It was not even furnishing that expe- 
dition which was its only justification. There were inter- 
minable delays in many cases, and inexcusable haste in 


others. There was no body of deliberate and unbiased 
opinions to which tax-gatherer, the public, or counsel could 
look for guidance. Most important, there was nothing 


about the system which generated the feeling among most 
of those who came in contact with it that their disputes 
had been umpired by someone who “called them as they 
saw them”’—whether rightly or wrongly. 

The real need for the Board is further emphasized by 
the number of cases brought to it. 1 will not bore you 
with statistics, but the record shows that almost 90,000 
cases have been filed, about seven thousand a year, or, 
assuming a full Board at all times, over 400 per member 
per year; the deficiencies involved amount to almost two 
and one-half billions, or, unless I have misplaced a decimal, 
about $25,000 per case; sizable controversies in any juris- 
diction. 

Merging the Board into some larger organization, whose 
function it would be to review the action of various admin- 
istrative agencies, is not advisable. If a section of such a 
body were assigned regularly to tax matters it would not 
improve the present situation. If no such regular assign- 
ment were made we would not have that specialized ex- 
perience which we all know to be essential to a body which 
handles the actual trial of tax cases. 

Now, if there is a real need for a body like the Board, 
if transferring its functions elsewhere will not improve the 
situation, there is little else to do except to examine the 
work of the Board to determine whether or not we should 
have a purge or liquidation a la Stalin and get some better 
members. If we will examine the evidence we will find 
that the Board’s record should be highly commended. | 
submit as axiomatic that with an average amount of $25,000 
involved and with a further review a matter of right, neither 
the Commissioner nor a taxpayer will suffer any gross 
error of the Board to go without further challenge. Yet in 
less than 18 per cent of the Board’s appealable decisions 
has a further review been sought, only in 30 per cent of 
these cases or in 6 per cent of the total appealable cases 
has the Board’s action been either reversed or modified by 
the Circuit Courts, and of those going on to the Supreme 
Court the results have been equally complimentary to the 
Board. 

Compare these results with those obtained by trial Courts 
throughout the country. Add the fact that the Board is 
making steady progress in reducing the number of pending 
cases, and I, for one, feel compelled to support the Board 
and advocate its continuation. And TI submit that the basic 
reason why the Board is being and should be supported is 
that the fundamental principle upon which it is founded has 
been found by centuries of experience in English-speaking 
countries to be the soundest and most satisfactory which 
can be devised. That system and principle is that any party 
to a controversy who cannot secure a satisfactory adjust- 
ment can, as a matter of right, submit that controversy for 
decision to an impartial and independent tribunal where 
he can be speedily and openly heard, have counsel, require 
the attendance of witnesses and cross examine the oppo- 
sition, and secure, ultimately, a reasoned adjudication of 
the facts and law involved in his controversy. That prin- 
ciple applies to controversies between a citizen and _ his 
government. That is the basic reason why the Board was 
created and why it should be continued. I say let us add 
our efforts to those which the Board’s personnel has been 
making continuously to improve its functioning—and we 
can do much work along this line—but let us resist, as 
strongly as possible, any effort to do away with, cripple or 
lessen the independence. of this institution which is so much 
needed and which is giving such satisfactory results. 


Mr. Grover Joyce, of Kansas City: 

I_ would like to supplement the remarks of Mr. Hudson 
of Detroit, and suggest that this body petition Congress for 
a continuation of the Board of Tax Appeals in its present 


form. The Board is the one device according relief to the 


taxpayer vo ete he is resisting a proposed deficiency assess- 
ment against him. 


I believe that the governmental agency, and rightfully 
so, has a tendency to press its claim for additional tax to 
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the full extent; likewise the taxpayer resists to the full extent 
any attempt to collect an additional tax. These two diverse 
contentions, occasioned by the selfish interests of both 
sides, require an independent organization acting in the 
capacity of an umpire which will do justice to both parties. 

The Board of Tax Appeals in the past has served a useful 
purpose, and I believe the Board should be continued and 


remain a permanent organization for the settlement of tax 
disputes. 


Mr. H. C. Kilpatrick, of Washington, D. C.: 


I wish to call attention to some old and established rules 
of construction of revenue laws, and to raise the question 
whether recent departures from these rules represent a 
wise development. 

The first rule is to the effect that doubts are to be 
resolved in favor of the taxpayer and the taxing statute is 
not to be extended by implication. This rule is given lip 
service by the courts, but the tendency among many of the 
Federal courts, including the Supreme Court, is to examine 
first the “spirit” or general intention of the taxing statute; 
then to determine whether the transaction under considera- 
tion is a transaction which Congress, pursuant to this gen- 
eral purpose, would have taxed had it been called to its 
attention; and if so, to resolve the doubt in favor of the 
Government, on the theory that a contrary conclusion 
would “nullify” the general intention of the legislative 
body. As one Federal court recently expressed it, the 
courts should be on the alert to see that no transaction is 
allowed “to circumvent the taxing statute.” 

Another rule which is not always followed today is that 
even though a transaction be a device to avoid taxation, it 
is subject to no legal censure if it is carried out by proper 
legal procedure. It has long been recognized that changes 
in business organization or property ownership, designed 
solely for the purpose of reducing the tax burden are 
legitimate business transactions which must be given effect. 
But in recent years the viewpoint of some of our courts 
has apparently changed. For example, it seems to be the 
view of some that any rearrangement of property rights, or 
any contract, assignment or deed whereby a taxpayer of 
substantial means transfers to a taxpayer in a lower income 
bracket any income-producing property or the right to re- 
ceive income should be viewed with suspicion, as a “scheme 
for evading taxes.” We should not be too critical of the 
President for his confusion of tax avoidance and tax evasion, 
in view of the recent expressions from the bench and from 
the administrative authorities charged with the duty of 
collecting the taxes. 

Fxpressed in another way, the thought is that if a tax- 
payer with a purpose other than to reduce taxes, takes 
certain steps which result in lower taxes, he gets the tax 
benefit; but if the motive was to reduce taxes, the same 
steps should not be given effect. In short, if I marry for 
love, I get the larger exemption granted by the statute, 
but if I marry just to get the exemption, I don’t get it. 

I submit that these recent trends in the construction of 
revenue laws are not healthful developments, for three rea- 
sons: First, a widespread resentment on the part of tax- 
payers has been engendered by unfair charges of tax eva- 
sion directed at honest efforts to reduce tax burdens by 
means apparently not prohibited by statute. Second, by 
a policy of resolving all doubts in favor of the Government, 
the tax-collecting authorities are encouraged to insist upon 
the last possible penny of tax, with a consequent increase 
in litigation. Third, the uncertainty of the yardstick of 
“equitable construction” and of defining and applying the 
“spirit” of a taxing law, implied but not expressed, does not 
hasten the day when the honest taxpayer may determine 
with any degree of accuracy the amount of tax justly due 
from him and pay it promptly. 


Mr. Jacob S. Seidman, of New York City: 


Section 113(b)(15) of the Revenue Act of 1936 provides 
that where a parent company liquidates its subsidiary tax- 
free (that is, pursuant to section 112(b)(6)), the basis to 
the parent of the assets of the subsidiary shall be the basis 
of those assets to the subsidiary. This provision crept in 
almost in the still of the night, through amendment on the 
Senate floor, without any advance hearings, current debate, 

or subsequent conference report. These unpremeditated 
processes ushered in a provision seemingly fair on its face, 
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LEWIS GLUICK, C.P.A., SHOPTALKER 


How It’s Done 


VER SINCE we started shoptalking, folks 
have asked us “How do you do it?” So much 
so that at the Memphis convention of 1931, we 

were put on the program for fifteen minutes, to tell 
‘em. This year at New York, the biggest conven- 
tion ever, brought us the biggest number of ques- 
tions, so with the permission of the editor, who was 
at the final sessions, we are going to tell all, as 
briefly as possible. 

Our talent for writing is an innate gift. But our 
early employers get an “assist” for noting it, and en- 
couraging its development. The latter meant work 
—for us. 

Our sources of material are two. First our nor- 
mal, routine work. We simply keep our eyes and 
ears open. Lots of good stuff develops at the meet- 
ings and luncheons we attend; but some of the best 
have come from casual contacts, social and other- 
wise, where there was no reason to expect to find 
pay dirt. We never make notes on the spot (except 
sometimes names). Anything that does not stick in 
our mind till we get back to the office, is not worth 
printing. When back at the office, we make some 
brief memo of what we saw or heard, and drop it 
into the SHopraLk file. Oldtimer and Company 
were invented not merely to keep anonymous the 
people who gave us items, but also because in many 
cases we could not remember who had. 

Another routine source of paragraphs is the tax 
service. As we read it we make notes of two kinds. 
If we see a case that might directly affect one of 
our clients, we note it, and drop that note into the 
client’s file. If there is something of human interest, 
that goes into the SHopTa k file. 


The second source of material is your contribu- 
tions, which are not nearly as abundant as we would 
like them to be. But the quality is generally very 
high, and we regret that lack of space prevents print- 
ing all. Write early and often. Mr. Farley has a 
deficit. 

Whenever we have a bit of spare time, we take up 
the SHopTa.x file, and write out the talk, from the 
memos, and by the same token, the typist gets them 


SHOP 


kw ng Galloway, \. 4 


typed. On the thirteenth of the month, we go over the 
file carefully, writing up the latest memos, possibly 
rewriting a few, put them together in logical 
sequence, eliminate the surplus (non-taxable) and 
the typist completes the typing. On the fourteenth it’s 
on its way to Chicago. And that’s all there is 
to it. We cannot count the gathering of informa- 
tion as time spent on our SuHopTaLk work, because 
we would have been where, or done exactly what, 
we were or did anyhow. Our subconscious nose for 
news does the rest and we get a lot of fun out of it. 


And that’s that! 
BUY CHRISTMAS SEALS 


We have had many enthusiastic demands for 
more contributions from Beatrix Fairtax. We asked 
the lady about it and got this reply: 


“The President has called Congress into 
session again. As if we didn’t have enough 
taxes already, he has to go and put one on our 
patience. It’s got me so vexed that I am a 
patient in a hospital. If I ever get out, I’ll go 
on your program again. Meanwhile, fight 
tuberculosis with Christmas Seals.” 


When a lawyer is his own client, and wins, that’s 
news. See the case of Street, 36 BTA No. 65 (374 
CCH ] 7229). 

Joseph T. Higgins, Collector of Internal Revenue 
for the 3rd New York District, spoke before the 


Lutheran Society of New York at the Hotel Astor, 
October 19. 


BUY CHRISTMAS SEALS 


Mr. Craig L. Reddish recommends that the case 
of Barnes, 36 BTA No. 127 (374 CCH { 7291), be 
read for its human interest as well as its technical 
appeal to lawyers who get big tax fees on a con- 
tingent basis. One attorney gave the other $50,000 
extra with the understanding that the donor would 
not deduct the amount for tax purposes. The re- 
cipient is held not guilty of fraud for not reporting 
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it, since he did not learn until five years afterwards 


that the donor did not report the $50,000 in his own 
return. 


Wm. L. Cohn, lawyer of Denver, Colorado, sends 
us a sheaf of timely clippings, from which we quote: 
“Post,’ of November first: 

“Never in any one year have the people of Denver taken 
such a tax beating as this year. Nothing discourages home 
ownership more than steadily mounting taxes.” 

“Post,” of November fourth: 

“The only way a little business can keep on growing is 
by putting back into its plant part of its earnings. If it 
does that now, it is subjected to a severe tax penalty.” 
Rocky Mountain News, of November second: 

‘The effect of the law is to compel declaration of all 
profits each year into dividends. By prohibitive penalties 
the law wiped out the idea of plowing back, and of 
reserves. RESULT—A BLIGHT. This tax policy is now 
bringing about industrial and commercial doldrums.” 


We Recommend 


7 VERYBODY gets too much unsolicited adver- 
tising matter. Because our name gets into 
print once a month we get more than the normal 
share. Or rather our wastebasket does. But 
among the numerous house organs which reach us 
regularly are two that we would not willingly be 
without ; we’d buy them if need be. One is entitled 
“The Law Student,” and is published in Brooklyn, 
N.Y. The other is “The Pathfinder Service Bulletin,” 
and is published in Los Angeles, California. From 
the November issue of the latter we quote: 

“Most finance companies allow dealers, from whom con- 
tracts are purchased, a portion of the finance charges as 
a bonus. The dealer does not receive this until the contract 
has been fulfilled, although the finance company credits 
his account immediately. The Internal Revenue Department 
has ruled that this must be considered an immediate earn- 
ing by the dealer. This ruling is in Cumulative Bulletin 
X-2, pages 153 to 156. We received a number of letters 
from accountants questioning our authority.” 

Well, so did we. The complete citation is 
G. C. M. 957, and CCH subscribers can find it at 371 
CCH § 391.020. 


BUY CHRISTMAS SEALS 


Flemish Account 
(Posted on the eve of some big football games) 


HE SHOPTALKER quarterback took the pass 

from The American Scholar center and gave it 
to Hatfield, who fumbled, but Littleton recovered 
before it touched the ground and after a run tossed 
a lateral to De Roover, who made a touchdown as 
follows: 


“The etymology of the ‘Flemish Account’ seems 
uncertain, but it probably goes back to the Middle 
Ages, when numerous Flemish weavers established 
themselves in England and laid the foundation of a 
thriving woolen industry. These immigrants were 
disliked by the native population. The expression 
probably originated at that time because some Flem- 
ish units of measure were a little shorter than the 
English, so the Englishmen, buying from the Flem- 
ish, were cheated. Hence, the modern meaning of 
a ‘short or unsatisfactory account.’ ” 

Flash, as we go to press! Since we live in the 
BO-gardus telephone exchange district, our eye just 
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naturally caught the name at 374 CCH f 9534. 

The U. S. Supreme Court finally allowed that a 
corporation could make a non-taxable gift to an em- 
ployee. Also, in the case of White, 374 CCH J 9535, it 
was affirmed that jig-saw puzzles are not games. 


BUY CHRISTMAS SEALS 


The following problem was submitted by G. R. 
Frazelle, a public accountant of Portland, Oregon, 
and solved by Edwin L. Gluck, a lawyer in New York 
City. A fine example of co-operation across a 
continent. 


PROBLEM 


During the early part of the current year, an Oregon 
corporation employing 25 to 60 men, made a written agree- 
ment with its employees, that after the close of its fiscal 
year, those remaining in the employ of the company and 
having complied with the terms of agreement, would be 
eligible to participate in 10% of the net profits pro rata. 

The terms of agreement provided that the bonus to be 
paid to such employees should be considered as an operat- 
ing expense item, as well as the accrual for Federal and 
Oregon State Income Taxes. 

If the company should make $10,000.00 in net operating 
profits before considering the bonus or income taxes, what 
amount would be distributed to the employees? 

Consider that there is no Federal Excess Profits tax to 
pay, and the Oregon State Tax is at the flat rate of 8% 
on Profits. On the federal return the amount of income 
tax paid to the state is a deductible item of expense, but, 
on the state return, neither the federal or state tax is a 
deductible item, same being charged to surplus. 


SOLUTION 


This is the type of problem which involves the deter- 
mination of two or more interdependent amounts—inter- 
dependent in the sense that no one of them can finally be 
computed without knowing one or more of the others. 
Problems of this kind can ordinarily be solved arithmetically, 
by successive approximations, or algebraically—the algebraic 
solution is given below. 

Certain assumptions have been made, such as that no 
undistributed profits tax or personal holding company tax 
problems are involved and that the bonus will be allowable 
as an ordinary and necessary expense for both federal and 
state tax purposes, and on the basis of these assumptions 
the problem may be restated as requiring the determina- 
tion of bonus, state tax and federal tax where: 

(a) The bonus equals 10% of an amount which is $10,000 
less the bonus itself and the federal and state taxes; 

(b) The state tax is 8% of an amount which is $10,000 less 
the bonus; 

(c) The federal tax is‘: the normal tax on an amount 
which is $10,000 less the bonus and the state tax. Under 
the Revenue Act of 1936, the federal tax rate is 8% on the 
first $2,000 of normal-tax net income and 11% on the next 
$13,000. It is evident that the federal normal-tax net in- 
come will be more than $2,000 and less than $15,000 and 
the effective federal normal tax rate is therefore $60 (3%, 
i.e., 11% minus 8%, of $2,000) less than 11% of the normal- 
tax net income. 

These three statements may be translated into equation 
form, using B for bonus, S for state tax, and F for federal 
tax: 


(1) B= 10 [$10,000.00 — (B+ F +) 
= $1,000.00 — .10 (B + F + S) 
(2) S = .08 ($10,000.00 — B) 
$800.00 — .08B 
(3) F =.11 [$10,000.00 — (B + S)] — $60.00 
= $1,100.00 — .11 (B+ s) ~’$60.00 
= $1,040.00 — .11 (B+ S) 


Substituting in (3) the value of S derived in (2): 
(4) F = $1,040.00 — .11 (B + $800.00 — .08B) 
= $1,040.00 — .11 (.92B + $800.00) 
= $1,040.00 — .1012B — $88.00 

= $952.00 —.1012B 
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Substituting in (1) the value of F derived in (4) and the 
value of S derived in (2): 
(5) B= eng 10 (B + $952.00 — .1012B + $800.00 
aa ) 
= $1,000.00 — .10 ($1,752.00 + .8188B) 
= $1,000.00 — $175.20 — .08188B 
= $824.80 — .08188B 
Combining terms: 
(6) 1.08188B = $824.80 
Solving for B: 
(7) B= $824.80 = 1.08188 
= $762.38 
Substituting in (2) the value of B derived in (7): 
(8) S =$800.00 — .08 _ 38) 
= $800.00 — $60.99 
= $739. 01 
Substituting in (4) the value of B derived in (7): 





(9) F = $952.00 — .1012 ($762.38) 
ses S54. .00 — $77.15 
= $874.85 
Proof of the solution is as follows: 
Bonus 
Net operating profits ............... $10,000.00 
Deduct: 

IN osc ohana - 762.38 

Peaeral tay «2... 0s. ee ees 874.85 

URES vices vie cin oa enocin Bs 739.01 2,376.24 
Net profit for bonus calculation. ... $ 7,623.76 
Bonus, 10% of $7,623.76......... $ 762.38 

Federal Tax 
Net operating profits ................ $10,000.00 
Deduct: 

oS SNe RO ene AR rier Ore $762.38 

Sn es hn rr . 739.01 1,501.39 
Normal-tax net income ......... $ 8,498.61 
Federal Tax: 

Oe GE Bee ..... 2... ewes : $ 160.00 

11% of $6,498.61 .............. _ 714.85 

ME sot che ice Oe ERT aout $ 874.85 
State Tax 

Net operating profits $10,000.00 
Deduct: 

BOMWS ... oo. ccsc. Rn Reet aes 762.38 
Taxable net income ............ $ 9,237.62 
State tax: 

8% of $9,237.62 . $ 739.01 


Students’ Department 


HE FOLLOWING questions were given in 

the New York C. P. A. exams in October. 
Answers are by the SHopraLKer. Anyone having 
other views is invited to submit them. 

Theory—10. 

Under the 1936 Revenue Act discuss the fol- 

lowing : 

“A” purchased a vessel for $100,000. The vessel is 
destroyed and “A” receives insurance in the 
amount of $160,000. 

(a) “A” invests the $160,000 in a new vessel. 

he realize any gain? 

(b) Suppose that “A” invests only $125,000 in a new 
vessel. Does he realize any gain from the 
transaction? 

(c) Instead of proceeding immediately to replace 
the vessel, “A” decides to wait until prices have 
come down and puts the money aside for that 
purpose. What will be the result? 

Answer: To save space this is answered by ref- 

erence to Regulations 94, Arts. 112(f)-1 and 112(f)-2. 
(371 CCH J 741.) 


Does 





TALKING SHOP 


737 





Auditing—7: During the course of your audit, as 
of December 31, 1936, you ascertain that the Internal 
Revenue Department had examined tax returns up 
to the close of 1934. A review of the revenue agent’s 
report showed that substantial changes had been 
made in the depreciation rates used by the company 
and that the company had signed a closing agree- 
ment on that basis and paid a deficiency assessment 
accordingly. The company, however, continued to 
use its customary rates in subsequent years. Would 
you give any recognition to the change in rates by 
the revenue agent for the purpose of your audit for 
the calendar year 1936? If so, explain why. 


Answer—/: Revenue agents find depreciation a 
most convenient spot for disallowance and increased 
taxes resulting therefrom. Of late, such disallow- 
ances are increasingly arbitrary. It is usually cheap- 
er to pay such additional assessments than to fight 
them, unless the amounts are excessively large. If 
my audit shows that a consistent and conservative 
depreciation policy has been followed over a period 
of years, supported by sound engineering opinion, I 
would not alter the established rates. However, the 
agent’s rates, once agreed to, do alter the tax situ- 
ation, and in computing the tax for accrual, I would 
use the rates set by the Treasury, adjusting through 
Schedule M on Form 1120. This procedure will 
result in carrying a duplicate set of depreciation 
schedules in the audit working papers, and involve 
considerable extra work. Accordingly, if the 
changes made by the agent are relatively small, I 
would adopt his rates, adjusting the books to 
conform. 

For a concrete example, I recently did just that, 
where the agent insisted on a five-year life for an 
automobile instead of the four-year life my client 
had been using. But if this had been on several 
cars, the difference would have been appreciable. 
On a big fleet, the difference would have been great 
enough to warrant an appeal. 


BUY CHRISTMAS SEALS 


Law—15: (a) What is meant by franchise tax on 
business corporations in New York State? 

(b) What fiscal year does this tax cover? 

(c) What corporations must report? 


Answer—15: (a) Articles 9 and 9A of the Tax 
Law levy taxes on corporations for the privilege of 
doing business, i. e., exercising the franchise. Gen- 
eral business corporations are taxed under 9A. 

(b) The fiscal year is from November 1 to the 
following October 31. 

(c) “Every domestic corporation, and every for- 
eign corporation doing business in the state,” except 
those specifically exempted. The exemptions under 
9A are those taxable under 9; and charitable and 
membership corporations not doing business for 
profit. 

See N Y CT { 10-000 beginning on page 809. 

See also answer to question 14, Auditing. 


BUY CHRISTMAS SEALS 








































































































































































































































































































































































































































































































IN CURRENT LE 


THE LOOPHOLE-CLOSING REVE- 
NUE ACT OF 1937 


James, Jr.. Member of the 
Illinois Bar 


23 American Bar Association Journal, 
October, 1937, p. 759-763 


The Revenue Act of 1937, commonly 
known as the “loophole-closing” bill, is not 
a measure of wide scope. The Act merely 
carries on the attempt to plug various 
specific loopholes in the law with specific 
legislation, which has been made, always 
with partial success and partial failure, in 
every revision of the revenue laws since 
1913. Substantial changes are made in the 
tax established by the Act of 1934 on per- 
sonal holding companies, and a new tax 
is levied upon foreign personal holding 
companies. Certain previously allowable 
deductions from income are disallowed, 
and the non-deductibility of certain other 
items is clarified. The personal exemp- 
tion of trusts to accumulate is eliminated, 
and an additional tax is placed upon non- 
resident alien individuals. 


George F. 


Probably the most important changes in 
the law, in economic effect, are those ap- 
plicable to domestic personal holding cor- 
porations, embodied in Title I of the Act. 
Although the structure of the law has not 
been altered, the existing provisions have 
been considerably tightened and the tax 
rate tremendously increased. The provi- 
sion including income to a personal hold- 
ing company from an estate or trust is 
apparently one provision in the Act in 
which the Treasury experts have antici- 
pated private tax counsel. Under the Act 
as it was drawn taxes might be avoided 
by mounting a trust upon a personal hold- 
ing company, so that the trust would hold 
dividend or interest bearing securities, and 
avoid tax by paying out all iis income to 
a corporate beneficiary which in turn might 
be regarded as falling outside the provi- 
sions of the personal holding company tax, 
unless income from a trust or estate was 
expressly classified as “personal holding 
company income.” 

The new Act has also added to “personal 
holding company income” the income from 
personal service contracts. A method of 
tax avoidance long known to private tax 
counsel and to the Treasury alike has been 
the formation of a corporation which 





| of its principal stockholders and then con- 





tract to sell those services at a much high- 
er price. By accumulating the difference 
the corporation could build up a large re- 
serve which would not be taxable as in- 
come to the stockholders. The new 
statutory section is applicable only where 
some person other than the corporation 
(ordinarily the opposite party to the con- 
tract) has a right to designate the indi- 
vidual who is to perform the services. This 
would necessarily cover a case where the 
peculiar ability of an individual is the 
source of the income, but not a situation 
where ordinary professional services are 
being supplied by a corporation, as in the 
case of appraising or Statistical service. A 
further limitation on this section makes it 
applicable only where the person whose 
services are the source of the income owns, 
directly or indirectly, at some time during 
the taxable year, twenty-five per cent or 
more of the stock of the corporation. 

The provision as to rents makes it im- 
possible for a corporation to avoid classi- 
fication as a personal holding company by 
an investment in real or tangible personal 
property sufficient so that the income from 
this source would exceed twenty per cent 
of the gross income of the corporation; at 
the same time, the provision exempting 
companies receiving more than fifty per 
cent of their income from rents protects 
companies bona fide engaged in the owner- 
ship and management of real property. The 
provision as to mineral, oil, or gas royalties 
is similar to the provision as to rents, with 
added protection for genuine operating 
companies, in that no company having 
bona fide expenses (not including compen- 
sation for personal services rendered by 
shareholders) equal to fifteen per cent or 
more of its gross income should be treated 
as a holding company. 

Like the income provisions, the stock- 
holding provisions of the personal holding 
company tax law have been somewhat 
expanded. The 1936 Act provided that a 
company should be classified as a personal 
holding company if, in addition to its hav- 
ing the type of income previously con- 


| sidered, fifty per cent or more of its stock 


was owned directly or indirectly by or for 
not more than five individuals. In addition, 
the 1937 Act provides that an individual 
shall be considered as owning outright 
stock owned by or for his partner, and 


| question as to its constitutionality. 
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or the ownership of securities convertible 
into stock should be considered as equiva- 
lent to actual ownership of the stock. 

Other respects in which the personal 
holding company tax has been made more 
drastic are the omission from the new Act 
of the exemption which in the old Act 
permitted the accumulation of twenty per 
cent of the net income of the holding com- 
pany without tax, the limitation on the 
deductibility of charitable contributions to 
fifteen per cent of the taxpayer’s net in- 
come, and the disallowance of expenses or 
depreciation allocable to the operation and 
maintenance of property ow ned or operated 
by the corporation, in excess of the rent 
or other compensation received for the use 
of the property. 

By far the most revolutionary section of 
the law is Title II, relating to foreign per- 
sonal holding companies. A foreign per- 
sonal holding company is any foreign 
corporation of which at least sixty per 
cent of the gross income for the taxable 
year is “personal holding company income” 
and at least fifty per cent in value of the 
outstanding stock of which is owned di- 
rectly or constructively by not more than 
five individuals who are citizens or resi- 
dents of the United States. Whether or 
not the foreign corporation accumulates 
its income, each American stockholder is 
taxed as though all of the net income of 
the corporation had been currently declared 
out in dividends. 


The Act further provides that every 
officer or director of a foreign personal 
holding company must file with the Com- 
missioner of Internal Revenue a monthly 
report giving the name and address of each 
shareholder, the class and number of shares 
held, and changes in stockholdings durinz 
the period, and must also file an annual 
return setting out the gross and net income 
and credits of the corporation in full. The 
same duty devolves upon a citizen or 
resident of the United States owning fifty 
per cent or more of the stock. Any person 
who assisted in the formation of a foreign 
holding company since December 1, 1933. 
is required a file a lengthy informational 
return with the Commissioner. Aside 
from the expense and difficulty of admin- 
istration of the provisions of the foreign 
holding company tax, there is a substantial 
It was 


held in Etsner v. Macomber, 252 U. S. 189, 


would contract for the exclusive services| further that an option to purchase stock| that undistributed gains to a corporation 
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do not constitute income to its share- 
holders. It is therefore at least open to 
question whether the undistributed income 
of a foreign personal holding corporation 
can be taxed as income to its American 
shareholders. While a legislature has a 
right to disregard legal fictions as to the 
ownership of property or income, it does 
not have the right to disregard substantial 
legal facts and arbitrarily tax the income 
of one as the income of another. Since 
Eisner v. Macomber held that the income 
of a corporation is not in substance the 
income of its shareholders, but is rather 
in the nature of an unrealized capital gain, 
the portion of the Revenue Act of 1937 
which purports to tax undistributed income 
of a foreign corporation to its stockholders 
resident in the United States is of doubtful 
constitutionality. 

It is further provided that in any dis- 
tribution or liquidation by a foreign cor- 
poration which has at any time subsequent 
to the date of the enactment of the Revenue 
Act of 1937 met the statutory definition 
of a foreign personal holding company, 
the entire amount of the recognized gain 
resulting from such distribution shall be 
taken into account in computing the net 
income of the distributees. There is an 
exception to the operation of this clause 
if the corporation is completely liquidated 
before January 1, 1938, or on a date between 
January 1, 1938, and June 30, 1938, which 
the Commissioner may find reasonable. 
This provision is furthered strengthened by 
a clause providing that where stock in a 
foreign holding company is acquired by 
bequest devise, or inheritance after the date 
of the enactment of the Act of 1937, the 
basis for determining capital gain or loss 
on such stock shall be market value at the 
time of acquisition or basis in the hand 
of the decedent, whichever is lower. 

The effect of these provisions taken to- 
gether will be such that if any foreign 
holding company is liquidated after June 
30, 1938, and if that company has substan- 
tial accumulations or accruals, an extremely 
heavy tax will at that time be levied against 
the distributees. The validity of the pro- 
visions of the Revenue Act of 1937 taxing 
shareholders of foreign holding companies 
cannot possibly be finally determined prior 
to June 30, 1938. If the tax is sustained, 
it will render such corporations unprofit- 
able so far as tax avoidance is concerned, 
yet the liquidation of such a corporation 
subsequent to June 30, 1938 will be likely 
to inflict a large loss upon the distributees. 
The Treasury has thus worked out an in- 
genious weapon for compelling the dissolu- 
tion or abandonment of foreign holding 
companies within the next few months. 

Title III of the Act is a series of rather 
simple provisions disallowing certain ex- 
penses and losses. Title IV of the Act 
removes the $1,000 personal exemption 
which trusts enjoyed under previous acts, 
if the trust instrument requires or permits 
the accumulation of income and if an 
amount equal to the net income is not 
distributed. Title V of the Act relates to 
non-resident alien individuals. It provides 
that a non-resident alien individual having 
a gross income of more than $21,600 from 
United States sources shall be taxed on 
this income as though he were a resident 
of the United States having that total in- 
come, except that his aggregate tax shall 
In no case be less than ten per cent of 
his gross income, and he is allowed deduc- 


DIGESTS OF ARTICLES ON TAXATION 


tions only to the extent that they are 
allocable to his gross income from United 
States sources. 


SOME PROBLEMS IN RESPECT OF 
INHERITANCE TAXES ON FOR- 
EIGN IMMOVABLES 


Franklin F. Russell, Member of the New 
York and New Jersey Bars 


7 Brooklyn Law Review, October, 1937, 
p. 49-61 


Historically, the term “real estate” is a 
term of the common law, unknown to the 
civil law, and means that type of property 
for which the courts gave a “real action” 
in contrast to property in respect of which 
they gave a “personal action.” The civil 
law, however, has classified property as 
immovable or movable. In a discussion of 
the legal nature of a mortgage from the 
standpoint of liability to inheritance taxa- 
tion, it is submitted that the question is 
not whether a mortgage is real or personal 
property, but whether it is movable or 
immovable. In the recent case of Fair v. 
Commissioner, 91 F. (2d) 218, it was held 
that mortgages on Cuban lands, which are 
immovable property under Cuban law, con- 
stitute “real property situated outside the 
United States” under the estate tax regu- 
lations, and hence are not taxable by the 
United States government. 


The case of Savings Society v. Multnomah 
County, 169 U. S. 421, is authority for the 
proposition that a state has the power to 
declare a mortgage held by a nonresident 
on land within the state to be an interest 
in land and tax it as such. If, however, 
the law of the state of the domicil of the 
mortgagee and the law of the state of the 
situs of the real property differ as to 
whether the mortgage should be classified 
as real or personal property, the question 
arises: which state has the power to tax? 
The present attitude of the United States, 
as expressed in First National Bank of 
Boston v. Maine, 284 U. S. 312, is that both 
states may not tax the transfer of the 
mortgage interest, since there is only one 
transfer and therefore only one taxable 
transaction. It would seem expedient to 
apply the conflict of laws rule that the law 
of the situs of the land should determine 
whether an interest in land is real or personal. 
The question would become academic 
through the adoption of reciprocal exemp- 
tion agreements among the states, which 
are now in force in approximately thirty- 
three of the states. 


The case of Fair v. Commissioner appears 
to be the only case on the subject of the 
taxability under the Federal estate tax of 
foreign mortgages. This case is unsatis- 
factory, since it was decided under the 
Revenue Act of 1926, which made residence 
only, and not citizenship, the test of li- 
ability to tax, whereas the Revenue Act of 
1934 imposes a tax upon the estates of 
both residents and citizens. Moreover, 
from the constitutional angle, there are at 
least intimations in some decisions to the 
effect that in the case of citizens there is 
power in the Federal government to im- 
pose a tax because the quid pro quo is 
protection furnished American citizens 
abroad, while it is not bound to protect 
aliens abroad, merely because they are 
American residents. Secondly, this case 
was affected in large part by the peculiar 
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provisions of Cuban law. The interests in 
Cuban land owned by a New Jersey resi- 
dent were known as “hipotecas,” which may 
be freely translated as “mortgages.” Since 
under Cuban law the hipotecas admittedly 
constitute immovable property, there is 
presented an unusual element which strength- 
ens the theory that the case was decided 
upon its own individual facts. Language 
in the case of Burnet v. Brooks, 288 U. S. 
378, lends support to the theory that the 
Federal government (as opposed to state 
governments) has the constitutional right 
to tax the transfer by death of land situated 
outside the United States, owned by a 
decedent, if the latter was both an Ameri- 
can resident and a citizen. 

The exemption of foreign real property 
from the estate tax under the Revenue Act 
of 1934 was based upon policy, rather than 
upon lack of constitutional power. Since 
1934, when Congress imposed the estate 
tax upon the estates of American citizens, 
as well as residents, it is possible for grave 
injustice to be done in an individual case 
where an American citizen is, for business 
reasons, compelled to assume a residence 
in a foreign country which can tax him 
because he is a resident, for at the same 
time, the executor would have to pay the 
American estate tax because he was an 
American citizen. 


TAXABILITY OF TRANSACTIONS 
BY A CORPORATION IN ITS 
OWN STOCK 


47 Yale Law Journal, November, 1937, 
p. 111-121 


_ The power of a corporation to trade in 
its own stock is no longer contested in 
most jurisdictions. A variety of motives 
have compelled corporations to make cash 
repurchases of their own stock: elimina- 
tion of dissident shareholders, reduction 
of invested capital, or reduction of opposi- 
tion to the management. When treasury 
stock is resold at a figure in excess of the 
purchase price, this margin would seem to 
constitute an item of income which might 
be accorded tax recognition. In R. J. 
Reynolds Tobacco Company, 35 B. T. A. 949, 
and E. R. Squibb & Sons, 36 B. T. A. June 
30, 1937, the Board of Tax Appeals held 
that a gain resulting from the purchase 
and resale of treasury stock falls within 
the definition of “gross income” provided 
by the Revenue Act, and must be included 
in the computation of net taxable income. 
These decisions expressly overrule tlie 
Board’s former position. 


It is essential to isolate the issue of 
taxability of a corporation’s transactions in 
its own stock from other taxable phases 
of the same transactions. Thus, in New 
Jersey Porcelain Co., 15 B. T. A. 1059, a 
situation arose where the corporation 
received its own stock as part of the con- 
sideration tendered by a purchaser of cer- 
tain corporate assets. Such exchanges in 
kind, apart from the presence of the stock 
in the consideration, would normally be 
handled in accordance with the provisions 
of the Revenue Act which establish the 
fair market value of all property other than 
cash received in a disposition of assets as 
a basis for determining whether a taxable 
gain or deductible loss was realized in 
relation to the original cost of those assets 
to the corporation. A wide area for tax 
evasion would be opened if all such ex- 
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changes in kind were exempted from taxa- 
tion merely because the corporation’s stock 
entered into the consideration tendered. 
The Board therefore approved taxation of 
the capital gain on the corporate assets 
sold. This desirable result was clouded, 
however, by failure to separate the trans- 
action into its two component parts, namely, 
the sale of the corporate assets and the 
repurchase of the corporate stock. 
Another confusing element arose in 
A. Woods Machine Co., 21 B. T. A. 818, 
where a corporation acquired its own stock 
as the realization of corporate income. The 
corporation had received its own stock in 
settlement of a judgment recovered against 
a stockholder for patent infringement. The 
fair market value of that stock was held 
to constitute taxable income. The Board 
set up as a criterion for determining the 
taxability of the transaction an “examina- 
tion into the real nature of the transactions 
involved.” This standard has implications 
broader than the precise application nec- 
essary for the decision in that case. Recog- 
nition of the dual nature of the transaction 
as composed both of a realization of prior 
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Books on Accounting, Finance, 
Government and Taxation 


Auditing Procedure, by Paul Bacas, John T. Madden, 
The Ronald Press Co., New 
York. pp. 442. Price $4.00 (including problem pamphlet). 

Situated as it is in the largest city in this hemisphere 
it is not surprising that New York University (according 
to the latest available statistics) numbers more Certified 
Public Accountants among its graduates than all other 
colleges combined. This includes the authors of the book, 


All are engaged in public practice also. 
The combination means that anything that comes from 
their pens ought to be right as to theory and correct as 
to practice. Even a short examination of this book shows 1. 
this to be the case. However, we shall discuss only the 


In chapter 12, page 167, the kinds of tax work which a 
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accrued income and an acquisition of stock 
was itself sufficient to distinguish the fact 
situation from the more common cash re- 
purchase. It seems unfortunate, therefore, 
that this vague criterion was repeated by 
the Board in a subsequent line of decisions 
involving independent sources of gain, so 
as to later confuse treatment of cash trans- 
actions by a corporation in its own stock. 

Taxes have been assessed against only 
those changes in the corporate fund of net 
assets which have not been accompanied 
by increases or decreases in the number of 
proprietorship claims against that fund. An 
exception is made only in the case of cash 
dividends, since allowance of a deductible 
loss to the corporation for dividend pay- 
ments would be inconsistent with the 
present scheme of double taxation. The 
Board’s early holding that a corporation’s 
deals in its own stocks were non-taxable, 
avoided the real issue by stating that the 
corporate entity neither gained nor lost by 
transactions in its own stock, for a cor- 
porate entity never profits or loses. The 
real question was whether or not there had 
been any fluctuations in the corporate fund 









his paper, what business taxes were, “. 
don’t believe anyone does.” 


his paper on “Equity and Expediency in Business Taxation” 


is concerned with 


no end of confusion.” 


Paul Bacas is an 
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unaccompanied by a change in the number 
of proprietorship claims. 


In contrast with the earlier approach, 
which regarded the purchase and resale as 
unrelated transactions, the recent holdings 
of the Board realistically view the transac- 
tions as a unit. By so doing, they recog- 
nize that there has been a net change in 
the corporate fund, measured by the dif- 
ference between the purchase and resale 
prices, but without any ultimate variation 
in the number of proprietorship claims. 
This is true despite the apparent reduction 
in the number of proprietorship claims at 
the point of purchase and a seeming expan- 
sion of these at the point of resale. Actually, 
these transactions are rendered one by the 
fulfillment of the potentialities of treasury 
stock as a means of replenishing the pro- 
prietorship fund. Thus, it is unnecessary 
to regard the expenditure on repurchase as 
a decrease in the corporate fund since this 
potentiality justifies the replacement of the 
cash expended by valuation of treasury 
stock at cost. 


by a remark of one of the participants in the oral discussion 
that he thought he knew, before Professor Williamson read 


but now I 
Professor H. M. Graves, in 


the legal difficulties that arise in any 


proposal for equity in taxation. He says: 


“It seems quite futile to discourse at length on economic and financial 
theories of equity in business taxation without giving any attention 
to another kind of theory which creates most of the difficulties, namely 
legal theory. The institution which causes us trouble in the field of 
business taxation is the corporation, and the legal theory which causes 
us - saga Me that the ———- and stockholder are distinct legal 
f - : entities. is well established legal theory and rule is the product of 
and its reviewer. John T. Madden is dean of the School S : y 
Arthur Rosenkampf is head of the depart- —— , ; : 

* peat pc the I He feels that much of the justification for business taxation, 
ment of accounting instruction; and pig : 

as distinct from personal taxation, would be removed were 
it not for the legal fictions within which the corporation 
has been developed. He concludes, 


That our plan of taxing corporations must remain illogical and 
unsatisfactory as long as the legal fiction separating the cor- 


poration from the stockholder is persisted in. It is recom- 


mended, not too hopefully, that the fiction be abandoned. 








































































































































































































C.P.A. may perform for his client are listed. In the next 
chapter, page 180, is some brief but excellent advice as to 
how regular audit procedure should automatically prepare 
for tax returns. In chapter 20, page 296, direct liability 
for taxes is considered, while on page 306 contingent 
liability (cases on appeal) is treated. In chapter 23, page 
343, prepaid taxes are discussed. And at that point, we 
quote: “It is very easy to misinterpret the tax laws and 
regulations. Public accountants are supposed to keep in 
touch with all laws, regulations and interpretations, and 
should be well qualified to make savings for clients.”— 


Lewis Gluick, New York, N. Y. 


How Shall Business Be Taxed? A symposium conducted 
by rol Tax Policy League, December 28-29, 1936 in Chicago, 
E. Alvord and others. Tax Policy League, New York. 
1037, pp. vii, 175. Price $2.50. 

This symposium, consisting of papers presented by nine 
professors of economics, a lawyer, a director of statistical 
research for the United States Treasury and the secretary 
of the National Association of Manufacturers, offers con- 
vincing evidence that an understanding of the problems 
and implications of “business taxation’”’ is still in its initial 
stages. In a very able paper, for example, on “What Is 
Business and What Are Business Taxes?”’, Professor Kos- 
suth M. Williamson bares not only the confusion and in- 
consistencies in the definitions of business and business 
taxes, but also the difficulties of precise definition in theory. 
The impression that his paper leaves may be illustrated 


? 

3. That a tax on undistributed corporate earnings is necessary 
under present legal rules, to make the personal income tax 
etective. 

4. 


en Alfred G. Buehler presents a “Critique of Pres- 
ent Methods of Business Taxation in the United States.” 
He discusses the importance of the trends in business tax- 
ation; the bases on which business taxes are frequently 
assessed; touches on the problem of conflicting taxation with 
respect to business, and evaluates current principles of 
business taxation. He is thoroughly sound and up to date 
in advocating a system of business taxation, coordinate with 
personal income taxes, on the earnings of, and in the same 
manner on both corporate and non-corporate enterprises. 
“That is, all business income, should be taxed as business 
income, and the income of unincorporated businesses 
should not be taxed as personal income.” Apparently, in 
no place, however, has Professor Buehler yet outlined a 
formula for taxing corporate and non-corporate businesses 
alike. 

Professor Roy Blough, in a paper on “Flat Versus Grad- 
uated Rates for Business Net Income Taxes,” concludes 
that whether objectives are facility of administration, sta- 
bility of revenue, justice in burden distribution or economic 
control, “that taxation of corporation income is less likely 
to achieve tax aims at progressive rates than at flat rates.” 

Professor Mabel Newcomber presents a paper on “Eur- 
opean Taxation of Business.” No attempt is made to 
dlescribe business taxation by countries. The approach is 
through the divisions of general business taxes, special 
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business taxes, corporation taxes and taxes on undistributed 
profits. She finds that general sales taxes, excises on spe- 
cific commodities, and local business license taxes, are the 
only important exceptions to a general conclusion that 
“practically every form of business tax to be found in 
United States has some counterpart in Europe.” 


Professor Paul Studenski’s paper on “New York’s Ex- 
perience with a Tax on Unincorporated Business” is essen- 
tially an abbreviated statement on the structure of the 
unincorporated business tax in that state. To the writer 
this paper is something of a disappointment. In view of 
the growing importance of and interest in non-corporate 
business taxation, and Professor Studenski’s special famil- 
iarity with and capacity to deal with taxation of this char- 
acter, the writer had expected more consideration to be 
given to the economics of the tax and its operation, as well 
as other points in which Prof. Studenski’s observations 
might be helpful to students and legislatures outside of 
New York. 


Noel Sargent, Secretary of the National Association of 
Manufacturers, discusses “The Attitude of Business Con- 
cerning Business Taxation.” His principal contribution 
is a discussion of six tax maxims adopted at the 1936 Con- 
gress of American Industry, all of which apparently are 
opposed to any form of business taxation. Only two of 
these maxims need be mentioned here: Maxim number 
2—“All taxes should be tested to determine if the ultimate 
burden or incidence is equitably distributed,” which is diffi- 
cult to reconcile with his favor of a sales tax or of the 
general attitude of American industry toward the protective 
tariff; and maxim number 6—“Taxation should be used ex- 
clusively for revenue purposes or as an instrumentality to 
enforce powers specifically delegated to Congress,” which 
is also irreconcilable with the protective tariff. That Mr. 
Sargent did not appreciate this latter conflict as he read 
is evidenced by his oral interjection, as illustration, of the 
protective tariff which he said was in pursuance to the 
“congressional power to regulate trade between the states 
and with foreign countries”—evidently overlooking or un- 
aware of the fact that our whole system of protective tariffs 
has been built up under the power “to lay and collect taxes, 
duties, imposts, and excises.” 


The five other papers also deserve individual comment, 
but since they concern phases of problems currently re- 
ceiving wide discussion, individual comment on them will 
be omitted to conserve space. Three of them deal with 
various aspects of the tax on undistributed profits. This 
tax is discussed from the business point of view by Ells- 
worth C. Alvord, Lawyer; the federal tax structure point 
of view by George C. Haas, Director of Research and 
Statistics, United States Treasury; and from the theoretical 
point of view by Professor Carl Sharp. The other two 
papers are on means of financing social security,—Pro- 
fessor Lloyd P. Rice dealing with payroll taxes; and Pro- 
fessor Edwin E. Witte, with reserves versus current taxation. 


Miss Mabel L. Walker, Executive Secretary of the Tax 
Policy League, is to be commended for compiling more 
than seven pages of bibliography on business taxation— 
apparently the most complete yet published on the subject. 
The variety of aspects of current business tax problems 
treated in this symposium, supplemented by this excellent 
bibliography, should appeal to students of taxation. 


—Roscoe Arant, Ph. D., Iowa State Teachers College, Cedar 
Falls, Ta. 


An Analytical Review of the Oregon Intangibles Income 
Tax. Portland Oregon Business and Investors. Bulletin 
No. 62. pp. 12. 


Analysis and Comparison of Annual Yields of Those 
Revenues Administered by the Department of Finance and 
Taxation of the State of Tennessee. Research Report No. 
31. Tennessee Taxpayers’ Association, Nashville. pp. 57. 


Bookkeeping for Personal and Business Use, by Ray- 
mond V. Cradit. American Technical Society, Chicago, 
1937. pp. 326. Price $2.25. 


_Business Migration and Taxation. Tax Policy League, 
New York. pp. 28. Price 50¢. 


Chain Store Tax Laws. Commerce Clearing House, Inc., 
Chicago. pp. 104. Price $1.00. 
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Construction of Tax Maps. Assessment Practice Series: 
No. 1. National Association of Assessing Officers, Chi- 
cago. pp. 51. Price 50¢. 


Cost of Government in the United States, by Lewis H. 
Kimmel. National Industrial Conference Board, New York. 
pp. 137. Price $3.50. 


Delaware Corporation, The, by Russell Carpenter Lar- 
com. The Johns Hopkins Press, Baltimore. pp. XI, 110. 
Price $1.50. 


Economic History of the Western World, by Harry 
Elmer Barnes. Harcourt, Brace & Co., New York. pp. 751. 
Price $5.50. 


Federal Jurisdiction and Procedure, by Felix Frankfurter 
and Harry Schulman. Callaghan & Co., Chicago. pp. XXIII, 
835. Price $6.50. . 


Federal Securities Laws, 1937 Edition. Commerce Clear- 
ing House, Inc., Chicago. pp. 100. Price $1.00. 


Gasoline Tax in the United States, 1937, Fifth Edition, 
by F. G. Crawford Public Administration Service, Chicago. 
pp. 50. Price 50¢. 


Government’s Hand in Business, The, by Murray G. Lee, 
Baker, Voorhis & Co., New York. pp. li, 451. Price $5.00. 


Law and the Modern City, by Barnet Hodes. Reilly and 
Lee Co., Chicago. 1937. pp. 107. Price $1.00. 


Law of Business, by James L. Dohr. The Ronald Press 
Co., New York. pp. 659. Price $4.00. 


Minimizing Death Taxes, by C. Morton Winslow assisted 
by Willard L. Munro. Third Edition. Commerce Clearing 
House, Inc., Chicago. pp. 144. Price $1.00. 


Minimizing Securities Taxes, by Julius Sinker, Com- 
merce Clearing House, Inc., Chicago. pp. 143. Price $1.00. 


Minimizing Taxes on Incomes and Estates, by J. Blake 
Lowe and John D. Wright. Barron’s Publishing Co., Bos- 
ton. pp. 100. Price $2.00. 


Municipal Charter Problem in Florida. Prepared by the 
American Municipal Association. Public Administration 
Service, Chicago. pp. 21. Price 50¢. 


New York Banking Laws, 1937 Edition. Edited by 
Thomas W. Cantwell. J. B. Lyon Co., Albany, N. Y. 
pp. 441. Price $2.50. 


1937 Revenue Act: The Loophole Law. Commerce 
Clearing House, Inc., Chicago. pp. 48. Price $1.00. 


Outline to Patent Law and Guide to Digests, by Emerson 
Stringham. Pzscot Publications, Madison, Wis. pp. 691 
Price $9.00. 

Permanent Registration of Voters in Michigan, An Ap- 
praisal, by James K. Pollock. Bureau of Government New 
Series Bulletin No. 7. The Horace H. Rackham School 
of — Studies, University of Michigan, Ann Arbor. 
pp. Td. 

Principles of Public Utility Depreciation, by Perry Ma- 
son. American Accounting Association, Chicago. pp. 128. 
Price $1.00. 


Realty Tax Delinquency in Michigan, by Robert S. Ford. 


Bureau of Government New Series Bulletin No. 8. Univer- 
sity of Michigan, Ann Arbor, Mich. pp. 125. 


Settlement of Estates and Fiduciary Law in Massachu- 
setts, Third Edition, by Guy Newhall. Eugene W. Hildreth, 
Publisher, Boston. pp. XVI, 1201. Price $15.00. 


State Control of Local Finance in Oklahoma, by Robert 
K. Carr. University of Oklahoma Press, Norman. pp. 281. 


Studies in Federal Taxation, by Randolph FE. Paul. Cal- 
laghan and Co., Chicago. pp. 341. Price $5.00. 


Summary History of Kansas Finance 1861-1937. Pub- 
lication No. 60, Research Dept., Kansas Legislative Coun- 
cil, Topeka. pp. 57. 


Tax Exempt Status of State and Municipal Bonds. Brown 
Harriman & Co., New York. pp. 31. 


Undistributed Profits Tax Number of Dun’s Review, Dun 
and Bradstreet, Inc. New York. pp. 57. Price 35¢. 


Your Will and What to Do About It, by Rene Wormser. 
Simon & Schuster, New York. pp. 217. Price $2.00. 
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ALABAMA 
January 1—— 

Chain Stores—On or before the Ist day of January 
of each year, every person, firm, corporation, 
association or co-partnership having a chain store 
license shall apply to the State Tax Commission 
for a renewal license for the calendar year next 
ensuing. 

Franchise Tax—Annual franchise tax reports of 
domestic and foreign corporations shall be filed 
with the State Tax Commission between the 
lst day of January and the 15th day of March. 


Pharmacists pay fees for renewal permits annually 
between January Ist and March Ist. 


Property Taxes—After the first day of January 
the collector must make a personal demand in 
writing upon delinquent taxpayers, or their 
agents charged with the duty of paying their 
taxes, whenever they may be found, for the 
amount of their taxes and fees, and when un- 
able to find them, to make a demand by reg- 
istered mail directed to his last known place 
of residence or business. 





of each year, the tax collector must proceed, 
without delay, to levy upon the personal prop- 
erty of delinquent property taxpayers for the 
payment of their taxes, and after having first 
given 10 days’ notice of the time and place of 


sale, with a description of the property to be | 


sold. 


Property Taxes—All property taxes, unless other- 
wise provided by law, shall become due and 


payable on the Ist day of October in each year | 


and shall become delinquent, if not paid before 
the Ist day of January succeeding. 


Property Taxes—In all counties of the State the 
tax collector shall be required, between the 
Ist day of October and the 1st day of January 


by himself or by deputy, to collect property | 
taxes. 
Property Taxes—Municipal property taxes shall | 


become due on the Ist day of December and de- 
linquent on the Ist day of January following. 

Property Taxes—Property tax 
filed before this date. 


returns 


Ant | 
Public Utilities—Between the Ist day of January | 


and the Ist day of March in each year every 
railroad, street railroad, suburban railroad, 
sleeping car company, and every express, tele- 
graph, telephone, gas, water, electric light or 
power, hydro-electric power, steam heat, refrig- 
erated air, dockage, cranage, toll road, toll ferry, 
toll 
company shall make out and deliver to the State 
Tax Commission a property tax statement. 

Sleeping car companies must pay annual license or 
privilege tax to the State Tax Commission on 
the Ist day of January. 

Wholesale pho of farm produce pay a license 


fee in advance on the Ist day of January of each | 


year. 
January 20 

Coal and 
tax due. 

Gasoline Tax—Monthly report and tax due. 

~~ Saaee Oils Tax—Monthly report and 
due. 

Public Utilities—On or before this date each year 
every railroad, street railroad, suburban railroad, 
sleeping car, express, telegraph, telephone, gas, 
water, electric light or power, hydro-electric 
power, steam heat, refrigerated air, dockage, 





tax 


Peaperts Taxes—After the first day of January | 


in each year, to visit each precinct in the county, | 





must be | January 25 


bridge, railroad equipment and navigation | 


| January 5 





Iron Ore Mining—Monthly report and | 





January 31 


January 1 


January 15 


January 20 





cranage, toll road, toll ferry, toll bridge, railroad 
equipment and navigation company shall make 
out and deliver to the Public Service Commis- 
sion the annual inspection fee report. 

Sales Tax—Monthly return due and tax payable 
on or before this date. 








Chain Stores—No license shall lapse prior to the 
31st day of January of the year next following 
the year for which such license was issued, and 
if, by such 31st day of January, an application 
for a renewal license has not been made, the 
State Tax Commission shall notify such delin- 
quent license holder. 

Plumbers pay fees for licenses on or before Janu- 
ary 31st of each year. 


ARIZONA 





Billiard table and bowling alley license fees due. 
Dairy products distributors’ license fees due. 


First day to file annual mining company reports. | 


Insurance business license taxes due. 
Milk products manufacturers’ license fees due. 
Motor vehicle registration renewable. 
Pawnbrokers’ license fees due. 
Real estate brokers’ license fees due. 
Security or commodity brokers’ license fees due. 
Theatre license fees due. 

First Monday 
Lien for property taxes attaches. 
iy taxes assessed between this date and 

ay 1. 
Property tax returns due between this date and 
May 20 on 10 days’ demand. 








Alcoholic beverage licensee’s report due. 





Gasoline distributors’ and consignees’ reports and 
taxes due. 

Gross income tax report and payment due. 

Motor vehicle carrier report and tax due. 





Gross income tax delinquent. 
Motor vehicle carrier report and tax delinquent. 





Motor fuel carriers’ reports and any tax due. 
January 30 
Gross income tax return (annual) due. 








ARKANSAS 
January 1 ; 
All property is required to be assessed by the 
duly authorized authorities according to its 


value on the first day of January. 

Franchise tax report must show condition of the 
corporation as of January lst. 

License fees for the operation of hotels, restau- 
rants and rooming houses are due and payable 
on the first day of January of each year. 


Motor vehicle operators’ and chauffeurs’ registra- | 


tion fees due. 


Motor vehicle registration fees described shall be | 


for each calendar year. 

Private car or freight line company property tax 
is certified to State Treasurer by Auditor of 
State before this date. 


The fiscal year of the affairs of the counties of the | 
State of Arkansas, covering a period of twelve | 


months begins on this date. 
The property assessment date is January Ist, and 
the roll is compiled shortly therea’ 
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Annually, between the first Monday in January 
and the third Monday in August, the assessor 
is required to appraise and assess all personal 
property and money of his county. 

As between grantor and grantee tax liens on 
property do not attach until the first Monday 
in January in each year after the tax lien 
attaches. 

Between the first Monday in January and the 
third Monday in August, property is assessed to 
its value on January Ist. 

Collectors and deputy collectors of property taxes 
must attend places of holding elections in each 
township, town or city on a day not prior to 
the first Monday in January of each year, but 
as soon thereafter as practicable. 

Real property within the boundaries of cities and 
towns regularly platted into lots and blocks is 
assessed between the first Monday in January 
and the third Monday in August in odd num- 
bered years. Real property, outside cities and 
towns or additions thereto, which has been 
regularly platted into lots and blocks is assessed 
between the first Monday in January and the 
third Monday in August in each even numbered 
year. 

January 15 

First day to file public utility operating report. 

Monthly sales tax report due. 

Public utilities required to pay to State Treasurer 

ross earnings fees equal to % of amount of 
ees paid during the previous year. 





CALIFORNIA 





Acidophilus milk license fee due. 

Agricultural mineral and commercial 
quarterly report of sales due. 

Agricultural mineral and commercial 
sales taxes due. 

Cattle brands license fee for brands due. 

Cattle grazing license fee due. 

Cattle transporters’ quarterly license fee due. 

Clothes cleaning establishment license fee due. 

Domestic fish breeders’ license fees due. 

Fertilizer dealer’s license fee due. 

Foreign cold storage meat dealer’s quarterly re- 
port due. 

Game breeder’s license fee due. 

Gasoline producers’ and brokers’ license renewable. 

Gasoline tax due; distributors required to make 
physical inventory. 

Horse, mule or burro 
license fee due. 

Horse, mule or burro brands recordation fee due. 

ust day for railroad, steamship and express cor- 
porations receiving and transmitting money to 
foreign countries to file certificate. 

Marketing of milk and other dairy products; 
license fee due. 

Milk products license fee due. 

Milk tester’s, sampler’s and technician’s license 
fees due. 

Modified milk license fee due. 

Motor carrier agents’ license fee due. 

Motor carriers subject to the Highway Carriers’ 
Act or City Carriers’ Act are required to re- 
register their permits with the Railroad Com- 
mission on this date. 

Motor transportation broker’s license fee due. 

Motor vehicle license fee (in lieu of ad valorem 
tax) due. 

Motor vehicle registration and license fees due. 

Ore license fee due. 


fertilizers 


fertilizers 


transporter’s quarterly 
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December, 1937 


Personal loans’ license fees due. 

Produce dealer’s license fee due. 

Railroads, express companies, freight forwarders, 
operators of vessels, motor transportation bro- 
kers and motor carriers file quarterly report of 
gross overating revenue and pay fees to Rail- 
road Commission between January ist and Jan- 
uary 15th. 

Real estate broker’s and salesmen’s license fees 

due. 


First Monday , ' 
Dairy produce exchange license fee due. 


January 5 
Fish packers’ monthly report due. 


January 10 

Cattle transporter’s monthly report due. 

Horse, mule or burro transporter’s monthly report 
due. 

Kelp monthly report due. 

Kelp privilege tax due. 

Petroleum and natural 
reports due. 


January 15 
Gasoline distributors’ returns due. 

Sales tax and use tax quarter-annual return and 
quarter-annual installment due. 
Use fuel tax report and tax due. 


January 20 
Alcoholic beverages (manufacturers and importers) 
monthly report and tax due. 
Motor carriers’ monthly report and tax due. 
Remaining one-half of real property taxes due 
(except in certain cities and irrigation districts). 











gas companies’ monthly 











January 25 

Cold storage quarterly report due. 
January 30—— os 

Fish canneries privilege tax due. 
January 31 





Domestic fish breeders’ report due. 

Game breeders’ annual report due. 

Imitation dairy products monthly report due. 

Marketing of milk and other dairy products; last 
day to pay license fee. 

Slaughter house monthly report due. 





COLORADO 
January—— 

Employment agencies must file a report with the 

deputy state labor commissioner monthly. 
January 1 

Auto camps must procure a license on or before 
this date each year. 

Chain store tax license application and tax due. 

County assessor must deliver portion of tax list 
separately describing motor vehicles no later 
than this date. 

Game importer’s license due on or before this date. 

Money lenders must renew licenses on or before 
this date each year. 

— dealers’ licenses are effective until this 
date. 

—, hospitals must file a quarterly report on 
this day. 

Real estate brokers’ and salesmen’s license fee is 
due on or before this date each year. 

Renewal of service tax license due. 

Renewals of motor vehicle registrations take effect 
on this date. 

January 1-15 

All persons, corporations or associations producing 
gold, silver, lead or copper shall file a statement 
of net proceeds to the county assessor between 
these dates. 

First Monday—— 

Appeal to the board of county commissioners of a 
decision of the assessor overruling objections of 
taxpayer to increased assessment must be taken 
on or before this date. 

Appeal to the district or county courts of a 
decision by the county assessor overruling ob 
jections of taxpayer to an increased assessment 
must be taken on or before this date. 

Appeals from an assessment by state officials to 
the district or county court must be taken on or 
before this date. 

January 10—— 

Motor vehicle carriers must file a report and pay 
the tax for the preceding month, on or betore 
this date. 

January 14 

Last day to remit service tax due for preceding 
month. 

January 15 

Coal mine owners inspection tax must be paid not 
_later than this date. 

Coal mine owners report due on this date. 

Dealers in convict goods must file a report before 
this date of each year. 

Retail sales tax return and tax due. 

Use tax return due. 

January 290—— 

Motor vehicle carriers notified of tax due on or 

before this date. 
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January 25 

Coal mine owners royalty 
this date. 

Gasoline distributors statement to state oil in- 
spector due on or before this date. 

Gasoline tax due on or before this date. 

Report of motor fuel deliveries during the preced- 
ing month required of all carriers on or before 
this date. 

January 31 

Coal mine owners annual report must be filed on 
or before this date. 

Renewal of chain store tax license must be made 
before this date. 


tax due on or before 





CONNECTICUT 





January 1 
Aircraft license fees due. 
Commercial feeding stuffs statements and license 
fees due. 
Commercial fertilizer reports and license fees due. 
Fish (sale of trout) license fees due. 
Game breeders’ license fees due. 
Gasoline tax due from distributors. 
—— vehicle registration applications and fees 
ue. 
Pasteurization permits renewable. 
Vessel license fees due. 


First Monday : 
Shell-fish ground and franchise taxes due. 
January 10 
Theatre reports due. 
January 15 ° 
Gasoline distributors’ reports due. 
January 20 
Monthly alcoholic beverage tax return and tax 























due. 
January 31 ’ ; 
Cigarette distributor’s monthly (inventory) report 
due. 
DELAWARE 
January 1 


Assessment period begins in Kent County. 

First quarterly installment of railroad tax due. 

Last day for payment of New Castle County prop- 
erty taxes without penalty. 

License fee due for conducting fishing parties in 
the Delaware River and Bay. 

Monthly alcoholic beverage report due. 

Motor vehicle registration application and fee due. 

Pharmacists’ and drug store licenses due. 


January 5 
Tonnage tax and reports on feeding stuffs due. 
Tonnage tax and reports on fertilizers due. 
First Tuesday. 
Franchise tax report due; last day without penalty 
is first Tuesday in April. 

The State Tax Department reports to the Gov- 
ernor list of franchise taxpayers whose taxes are 
2 vears in arrears, and their franchises are re- 
pealed. 

January 15—— 

Gasoline filling station report due. 
Last day to file alcoholic beverage report. 














January 25—— 

Quarterly warehouse report due. 
January 31—— 

Gasoline tax report and tax due. 

DISTRICT OF COLUMBIA 

January 1 

— license tax for plumbers and gas fitters 

ue. 


Motor vehicle registration renewable. 
Personal property tax on motor vehicles assessed 
as of this date. 

First Monday 
Board of Equalization and Review convenes. 

January 10 
Alcoholic beverage statements due. 

January 20 
Annual report of domestic corporations due within 

20 days from January 1. 

January 31 
Alcoholic beverage licenses expire on this date. 
Assistant assessors make and deliver return of all 

real property subject to tax. 
Monthly gasoline tax report and tax due. 

















FLORIDA 
January 1 
Assessment date and lien date for all general prop- | 
erty taxation. 
| Motor vehicle registration renewable. 
Penalties attach for failure to file corporation re- | 
port and nay franchise tax. | 
Second-hand auto dealers’ licenses renewable. } 
Sleeping and parlor car companies’ gross receipts 
returns and taxes due. 





January 10 


January 15 


January 31 


January 1 


January 2 


January 3 
January 5 


January 10 


January 15 


January 20—— 


January 31 


January 1 


First Monday. 


Second Monday——— 





743 
















Gasoline inspection fees and reports due. 

















Chain store monthly reports and gross receipts 
taxes due, 
Gasoline sales and storage reports and taxes due. 



































Auto transportation company mileage tax and ad- 
vance payment due. 

Fresh water fish dealers’ reports due. . 

Gross premiums tax on insurance companies due. 

Last day to secure 2 per cent discount on property 
taxes, 












































GEORGIA 




















Annual franchise (license) tax report from domes- 
tic ,corporations due. 

Annual franchise (license) tax report from foreign 
corporations due. 

Annual franchise (license) tax due. 
crues 90 days after due date. 

Bagatelle, billiard, etc., license fees, 
semi-annual payment due. 

Creameries, ice cream plants and milk plants re- 
ports due. 

Individual property tax returns made by taxpayers 
to the Tax Receiver are for property held and 
subject to taxation on the Ist day of January, 
previously. 

Insurance agents statement due. 

Manufacturers of and dealers in machinery and 
equipment tax due. 

Native gold purchasers copy of register due. 

Persons, partnerships or corporations holding or 
owning and exercising any special franchise or 
franchises within Georgia make a special return, 
as of date of January Ist of that year. 

Professional tax upon practitioners of various pro- 
fessions due. 

Railroad companies make annual property tax re- 
turn (for property held) as of January Ist of 
that year. 

Tax upon president or other official of utility cor- 
poration due. 


























Penalty ac- 


half 














first 

































































































































































General property tax returns for Bibb County due. 

















Malt extracts’ and malt products’ returns due. 
Soft drinks syrups return and taxes due. 























Dealers and distributors of oysters and 


shrimp 
reports due. 


























Soft drink syrups returns and taxes delinquent. 

















Carbonic acid gas reports and taxes delinquent. 

Dairy manufacturing plants, dairy products, cream 
testers, etc., taxes due. 

License tax on cheese factories due. 





























Gasoline reports and taxes due. 























City of Atlanta, under its charter, has by ordi- 
nance for fiscal year ending June 30, 1933, fixed 
January 31 as the assessment date. 









































IDAHO 




















Every mining company must, between the Ist day 
of January and the Ist day of May in each 
year, make out a statement of the net profits 
derived from mining to the assessor of the 
county in which the mines are situated. 












































County treasurer must, on or before this date in 
year succeeding that in which taxes were levied, 
carry over and enter all delinquent taxes (first 
half) and the penalty thereon, in the proper 
columns provided therefor in the real property 
assessment roll, which entry of delinquency shall 
be dated as of the Ist Monday of January of 
each year and shall have the force and effect 
of a sale to the tax collector (county treasurer) 
in trust for county. 










































































All migratory livestock which shall continue to be 
kept or confined in inclosures, from and after 
this date each year, for the purpose of prepar- 
ing the same for market, shall be assessed only 
for the period of time such livestock is kept in 
the fond lot in preparation for market within 
Idaho after this date. 

All property must be assessed with reference to 
its value at 12 o’clock meridian on this date 
each year. 

Personal property coming into Idaho between Oc- 
tober Ist and this date is assessed at one-fourth 
of its full cash value. 

Property taxes on real and personal property are 
liens which attach as of this date. 
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January 1-15—— | : 
Auto transportation companies file ———-, state- 
ment with and pay tax to the Department of | 
Law Enforcement between these dates. 
January 10——- 
Ibeer excise tax report due. ; 
Monthly report of dealers in dairy products sub- 
stitutes due. 
January 15—— 


Electric light and power companies’ 
kilowatt tax due. 

Gasoline dealers’ reports and tax due. 

Report and license tax of electric generating com- 
panies due. 


January 31—— 


reports and 


At the time of filing a certified copy of articles of 


incorporation of any corporation when filed on 
or between the Ist day of January and the 3lst 
day of March, a sum equal to one-half of the 
annual license tax shall be paid. 


ILLINOIS 
January 1—— 
Application for motor vehicle registration due. 
License tax for transient merchants due. 
Licenses issued to persons engaged in the business 
of making small loans expire on this date. 
Pasteurization plant annual license fee due. 


Registered embalmers and apprentices must renew | 


their certificates by this date. 


Registered pharmacists must renew registration 
annually on this date. 
January 5—— 
Cold storage warehouse monthly report of food 


held in storage due. 
January 15—— 
Alcoholic beverage tax return of manufacturers 


and importing distributors due between lst and 
15th of each month. 


Annual franchise tax reports of all corporations 
due between January 15 and February 28. 


Retailers’ occupation (sales) tax reports and taxes | 


due. 
Utilities gross receipts tax and report due. 
January 20——- . 
Last day for distributor of motor vehicle fuel to 


make monthly return and to pay tax. 

Last day for non-distributors to file 
motor fuel report and pay tax. 

Petroleum products inspection fees due. 


January 30——— 


monthly 


Last day for carriers to file monthly report of 
motor vehicle fuel deliveries. | 
January 31-—— 


Real estate brokers’ and salesmen’s annual license 


fees due during month of January. 


INDIANA 





January 1 
Chain store license fees due. 
Dry cleaning and dry dyeing permits renewable. 
Employment agency reports due. 
Motor carriers gross weight tax due. 
Semi-monthly payment of excise taxes on 
products and alcoholic beverages due. 


Taxes delinquent two years bear interest at 6 per 
cent. 


malt 


January 10 - 
Annual report and taxes on intangibles not suscep 
tible of being stamped due. 
Steam railroad company reports to 
State due. 
Januaty 15—— 
Rank and trust company reports due. 
Common carriers’ gasoline reports due. 
Imitation condensed milk tax due. 
Semi-monthly pavment of excise taxes on 
products and alcoholic beverages due. 
— railroad company reports to Auditor of State 
due. 


Secretary of 


January 20—— 
Bank and trust company taxes and building and 
loan association reports and taxes due. 


Last day for exchange of unused intangibles tax 
stamps. 


January 25 - 
Gasoline dealers’ reports and taxes 


due. 
Petroleum oils inspection fees due. 


January 31——— 


Annual gross income tax returns due. 
Feedstuffs’ statement due. 


Foreign investment company 


fees 
due annually 


statements and 


as of December 31. 
Information at source return due. 


Quarterly return and payment of gross income tax 
due. 
Withholding 


agents return of tax withheld at 
source due, 


malt | 
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IOWA 
| January 1—— 
Annual Corporation Report.—Additional penalty 
| of $5 per month is imposed beginning with this 
date for failure of any corporation to make its 
annual report and pay its annual fee to the 
Secretary of State. 

Motor vehicle registration renewable on this date. 

Personal property is listed and assessed for prop- 
erty taxes each year on this date. Real estate 
is listed and valued on this date in 1933 and 
every four years thereafter. 

Pipe line companies pay annual inspection fee 
to Board of Railroad Commissioners annually 
on or before this date. 

Railroads shall file with the county auditor of each 
county, plats of new lines or extensions of exist- 
ing lines built or completed within the calendar 
year preceding. 

First Monday 

General property taxes (first half) are payable at 
office of county treasurer annually between this 
date and March 1. 

January 6 

Cold storage plants make quarterly return to De- 
partment of Agriculture on or before this date. 

January 10 

Class A licensee must make returns and pay beer 

| taxes. 

Motor carrier reports due. 
Reports by vendor of cigarettes, 
etc., due. 
Second Monday 
| General assessment roll—Each assessor enters 
upon the discharge of his duties immediately 
| after the second Monday in January in each 


year. The assessment is completed by the Ist 
day of April. 











cigarette papers, 














| January 15 
| Electric light and power, gas, water, pipe line, 
| electric railways and elevated street railways 
must file annual property report with State 
} Board of Assessment and Review on or before 
this date. 

Motor carrier tax due. 
January 20 

Last day to file quarterly retail sales tax return 
with and to pay quarterly retail sales tax to 


State Board of Assessment and Review. 
Motor vehicle fuel distributors must file report 
and pay tax. 
| Small loans licensees file reports with the Super- 


| intendent of Banking annually on or before this 
date. 


Use tax returns and payment due. 

| January 25-——— 

Domestic corporations subject to capital stock tax 
furnish annual capital stock report to assessor 
of assessment district in which principal business 
is located on or before this date. 





| 


KANSAS 
| January 1—— 
Commercial fertilizer registration expires. 
| January 10 —— 
|” Oil ins pection reports due. 
| January 15——- 
Sutter manufacturers’ tax due. | 
Car company taxes subject to suit. 
Cheese manufacturers’ tax due. 
Ice cream manufacturers’ tax due. 
Milk condenseries’ tax due. 


Motor carrier reports and fees due and lien attaches 
Use tax and return due. 








| January 20——— 
Sales tax and return due. 
| January 25 
Gasoline reports and taxes due. 
} 
| KENTUCKY 
January 1—— © 
| Application for renewals of certificates and per- 
mits by motor carriers must be made on or | 


before this date. 

Assessment of property in cities of the third class 

completed on this date. 

City property taxes in cities of the first class re- 
duced 3 per cent if paid in January or first 
ten working days in February. 

Dry cleaners and dyers inspection permits expire. 





Tax bills in cities of the third class sent out on 
this date. 
| January 2 
Property taxes on distilled spirits due. 
| January 3 





| City property taxes in cities of first class payable 
| on this date and due May 1. 

| January 5 
} 
| 
| J 





Employment agency reports due. 
anuary 10—— 
3reweries and manufacturers of beer and wine file 
| monthly report and pay tax on this date. 
Gasoline refiner’s and importer’s report due. 


| 
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Monthly alcoholic beverage report of hotels, res- 
taurants and clubs. 


Monthly amusement or entertainment report and 
tax due. 

Monthly excise tax-report of blenders and recti 
fiers of distilled spirits and excise tax due. 
January 15 
Gross receipts report and tax on utilities due on 

or before this date. 
Motor carrier mileage tax due. 
Motor carrier operators reports due. 
Motor vehicle fuel tax report due. 
January 20 
Crude petroleum transporters’ monthly report due. 
Oil production tax due. 














January 31 
Gasoline reports (except refinery reports) and 
taxes due. 
LOUISIANA 
January 1 . 
Alcoholic beverage dealers’ permits must be re- 
newed. 


Cotton futures report due. 
Date as of which property tax assessments are 
made. 
Farm produce license fees due. 
Shreveport taxes on real property delinquent. 
Transient merchant’s license due. 
January 2 
Tax collectors begin to collect license taxes which 
become delinquent March 1. 
January 5 
Report due from wholesale fish dealers. 
January 10 
Monthly report of oyster vessels due. 
—— annual tax of auctioneers in New Orleans 
ue. 
Parish gasoline tax reports and tax due. 
Reports and tax on imported kerosene due. 
Reports of imported alcoholic beverages due. 
Reports of imported gasoline due. 

January 15 
Carrier’s 
due. 
Carriers report of gasoline transported due. 

Wholesalers of dairy and beef products 
slaughterhouses reports and taxes due. 
January 20 

Alcoholic beverage tax reports and taxes due. 

Gasoline tax report and taxes due. 

Kerosene tax report and taxes due. 

List of shareholders in bank due. 

Luxury (sales) tax return and tax due. 
January 30 

Last day to pay first installment of real property 

tax in New Orleans. 

Ovster severance tax due. 

Public utility license tax report due. 

Severance tax report by purchasers and dealers 














report of alcoholic beverages transported 


and 








due. 
Severance tax report of gross production and taxes 
due. 
MAINE 
| January 1 





Gasoline tax due. 

Milk dealers’ registrations renewable. 

Milk gathering stations’ licenses renewable. 

Motor vehicle excise tax due before registration. 

Motor vehicle registration applications and fees, 
manufacturers’ and dealers’ license fees and op- 
erators’ license fees due, except that old tags 
may be used until March 1. 


Small loans agency licenses renewable and monthly 
reports due. 


Traveling circus license fees due. 
January 10 
Inspection fees for packing of food due. 
| January 15 
Gasoline tax sales 
January 31—— 
Licenses to dealers 
expire. 








report due. 


in deer heads and deer skins 


MARYLAND 





January 1 
Charter of domestic corporation failing to pay any 
franchise tax due by it, or any tax on its capital 
stock or shares thereof due by it, or any gross 
receipts tax due by it for 2 years from Janu- 
ary 1 next after expiration of calendar year 
during which tax became due and payable is 
required to be forfeited 60 days from date of 
first publication of proclamation by Governor. 
Corporation subject to assessment on its property 
or any part thereof by the Tax Commission (in- 
cluding all State, county and/or city taxes 
required to be lev ied upon assessments made by 
the Tax Commission), and any corporation, firm 
or individual against whom any tax is to be 
calculated by the Tax Commission, is required 


to file an annual report as of this date and the 
Commission in determining any tax or in enter- 











ue. 
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ing any assessment against any corporation bases 
its action upon the status of the corporations as 
of said date. , 

Drug manufacturers’ applications for licenses, ac- 
companied by fees, due. 

Fees for licenses to sell commercial feeding stuffs 
due. 

Milk inspection permits renewable. 

Statement of instalment accumulation contracts 
due on this date or within sixty days there- 
after. 

January 5 

Last day to file cold storage warehouse monthly 
report. 

Last day to file monthly account of leaf tobacco 

sales on or through Baltimore market. 


January 10 
Last day to file monthly statement or declaration 
of insurance brokers, agents or solicitors. 
Last day to make return and pay distilled spirits 
tax. 











Last day to pay admissions tax. 
January 15 

Milk control fees due. 
January 31 





Last day for dealers to file report and pay tax 
on gasoline sold or used during next preceding 
calendar month. 


Last day to file beer tax report and pay tax on 
beer sold during preceding month. 


Last day to pay cosmetics tax. 


Licenses to fish with nets or seines, 


1 4 etc., in 
Potomac expire on this date. 


MASSACHUSETTS 
January 1 
Assessment date for property taxation. 
Banks required to make returns of net income 
within first 10 days of January. 
Commercial feeding stuffs license fees due. 
Commercial fertilizer fees and statement due. 
Copy of tag or label used on commercial feeding 
stuffs must be filed. 
ow and common victuallers’ license fees 
ue. 
Insurance broker’s 
January. 
Insurance companies, except life insurance com- 
panies, are required to make returns during the 
month of January. 
Lien for property taxes attaches. 
Milk plants and manufactories’ application due. 
Motor vehicle registration fee due. 
Poultry dealers’ licenses due. 
Retail drug store license fees due. 
one motor vehicle dealers’ 
ue. 

Theatre ticket brokers’ license fees due. 
Transient vendors’ license fees due. 
January 10 

Alcoholic beverage excise tax return and tax due. 
January 15 
Cold storage warehouse reports due. 
Motor fuel distributors’ returns and tax due. 
January 31 
Six months after notice of assessment, but not 
later than January 31 cf the succeeding year, 
application to local assessors or the Commis- 
sioner of Corporations and Taxation for abate- 
ment of motor vehicle excise tax due. 





statement. and tax due in 











MICHIGAN 
January 1 

Annual report of canal and harbor companies to 
Secretary of State due. 

Dry cleaning permit expires. : 

Gasoline wholesale distributors’ licenses expire. 

—_ day to pay commercial feeding stuffs license 
ee. 

Returns of public utilities paying specific taxes 
due between Jan. 1 and Feb. 15. 

Severance tax and reports due. 

Used car dealers’ licenses expire. 

First Monday 

Annual report of river improvement companies to 
Secretary of State due. 

Annual report of train railway companies to Sec- 
retary of State due. 

January 5 

Gasoline.—Statement due from common carriers. 

January 10—— 

Canes and contract carriers’ monthly reports 
ue. 

Four per cent collection fee attaches to State 
and county taxes and other taxes collected on 
the December roll on or after this date. 

Last day for fur dealers to make monthly report. 











On or before this date the mortgagor must file 


affidavit with the State Tax Commission stating 





| January 31 


license fees | 


STATE TAX CALENDAR 









Second Monday } 
Annual report of street railway companies to Sec- 
retary of State due. 
January 11 
Annual report of telegraph lines to County Clerk 
and Secretary of State due. 











January 15 ’ ; 
Further money penalties imposed on unpaid Detroit 
city taxes. 
Monthly sales tax return and tax due. 
January 20 
—— distributor’s statement and tax 
ue. 


Severance tax and report delinquent. 
January 31 . . . 
Annual report of river improvement companies 
to County Clerk due. : s 
Last day to renew dry cleaning permit. 





MINNESOTA 





January 1 ' 
Cleaning and dyeing establishment permits expire. 
Common carriers file semi-annual list of ticket 
agents. 

First day to publish personal property tax lists 
in counties of less than 150,000. 

License fees of county ferries due. 

Motor vehicle carriers’ fees due. 

Motor vehicle registration fees due. 

Taxes of telegraph companies due. 

First Monday 
Annual foreign corporation report due between 

Jan. 1st and Apr. Ist. 
Property taxes due. 








Taxes become a lien as between vendor and 
vendee. 
January 5 
Cold storage warehouse reports due. 
January 10 





Liquor reports of wholesalers, brewers and dis- 
tillers due. 


Live stock commission merchants’ statements due. 
January 15 ‘ . 

Interstate carriers truck mile tax and report due. 
January 20 

Chain store tax report and payments due. 

Gasoline tax and fees due. 

Oil inspection fees due. 











Last day to publish personal property tax lists in 
counties of less than 150,000. 
Statement of commercial feeding stuff due. 


MISSISSIPPI 
January 1—— 

Admission (amusement) tax and report is due be- 
tween the Ist and 10th of each month. 

All privilege taxes assessed against public utility 
corporations are a lien from this date. 

All taxable property brought into the State before 
this date must be assessed and taxes paid thereon 
for the ensuing year. 

All taxes assessed shall be a lien upon and bind 
the property assessed from January 1 of the year 
in which the assessment is made. 

Any person becoming liable for a motor vehicle 
registration fee after this date is required to 
pay the proportionate part of such tax for the 
remainder of the calendar year beginning with 
the first day of the month within which such 
liability shall have accrued. 

Car companies return must show information as 
of this date. 

Land and tangible personal property of a corpora- 
tion is assessed and taxed where situated on 
this date. 

On or before this date the collector shall mail to 
each privilege taxpayer holding an annual 
license and whose license will expire in Febru- 
ary, a notice thereof and a renewal blank. 

On or before this date certified public accountants 
must register with the Mississippi State Board 
of Public Accountancy and pay an annual regis- 
tration fee. 

Oyster packers and canners file a sworn statement 
on this date as to number of barrels of oysters 
purchased and caught during the preceding 
month, 

Oyster, sea food, etc., monthly inspection tax is 
due on this date. 

Personal property of persons or corporations 
doing any kind of contracting work shall be 
assessed in the county where such property is 
being used on this date. 

First Tuesday 

The State Board of Pharmacy meets at the capital 
on this date for the purpose of examining appli- 
cants for pharmacist’s license. 


January 5 











total number of bonds issued and amount out- 
standing under the provisions of trust mortgage. 


Wholesale oyster and sea food dealers file monthly 


January 10 


January 15 


| January 15 
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Admission (amusement) tax and report is due be- 
tween the Ist and 10th of each month. 

Dealers in motor vehicles shall file a monthly 
report with the tax collector on this date. 

Motor vehicle monthly mileage tax reports are due 
on or before this date. 





Any county, district, or municipality may provide 
for the payment of ad valorem taxes, levied for 
county and municipal bonds, in installments, by 
order entered upon its minutes prior to this date. 

Common carriers must file monthly report on this 
date of gasoline and oil delivered by them. 

Distributors and wholesale dealers of gasoline file 
one report and pay monthly tax on this 

ate. 

Monthly gross sales tax and report due on this 
date. 

January 30 

Gross sales tax annual report required on or 

before this date. 


January 31. : 
Creameries, cheese factories, etc., file annual re- 


port with the Commissioner of Agriculture on 
this date. 








MISSOURI 
January 1 

Assessment date in Kansas City (three preceding 
months for merchants). 

Egg separating permit fee due. 

ie pelts dealers and shippers license renewal fee 

ue. 

Lien date for taxes on bank shares in Kansas City. 

Merchants’ ad valorem license tax due. 

Motor vehicles, trailers, chauffeurs, operators, and 
dealers’ annual reregistrations and lise due. 

Railroad, street car company, bridge, telegraph, 
telephone, electric power and light company, 
electric transmission line, oil pipe line, express 
company and private car company and railroad 
property returns due. 

Railroad, street car, bridge, telegraph, telephone, 
express, electric power and light, electric trans- 
mission and oil pipe line company taxes delin- 
quent. 

Real and personal property taxes delinquent. 

Real estate and personal taxes in Jackson County 
unpaid on this date are delinquent. 

Second, third and fourth class city and town prop- 
erty taxes delinquent. 








Commercial feeding-stuffs statement due. : 
—— of distributors and dealers 
ue. 
Sales tax monthly return due. P 
The annual license fee on motor carriers is due 
at the time of the issuance of a certificate of 
convenience and necessity and/or interstate per- 
mit, and annually thereafter, on or between 
January 1 and January 15 of each calendar year. 
January 25 
Gasoline—Tax due. 
—distributor’s and dealer’s report of gasoline 
received due. 
—transporter’s statement due. 
January 30 : : 
Mining statement and inspection fees due. 
January 31 


Manufacturers’, wholesalers’ and dealers’ tax due. 
Soft drink report due. 











MONTANA 
January 1 

Alcoholic beverage licenses expire on this date. 

Annual report of foreign corporations of capital 
stock represented in State of Montana must be 
filed in office of Secretary of State between this 
date and March 1. 

Chain store licenses, last day to apply for renewal. 

Chauffeurs’ licenses expire on this date annually. 

Metalliferous mines’ licenses expire. 

Motor vehicles assessed as of this date. 

Moving picture theatre license renewable and 
tax due. 

Oleomargarine dealers’ license fees are due. 

Taxidermists’ reports are due. 

January 10—— 

Creameries, butter, cheese, or ice cream factories’ 
reports due. 

Milk or cream buying stations’ reports due. 

January 15 

Alcoholic beverages, brewers and _ wholesalers’ 
monthly report and excise tax due. 

Dealers’ gasoline tax and report read | due 
to State Board of Equalization on or before 
this date. 

Electric company reports and license taxes due 
on or before this date. 

Railroads and common carriers file monthly report 
of gasoline delivered in state on or before this 











report on this date. 





date with State Treasurer and State Board of 
Equalization. 
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January 30——— 

Carbon black producers’ semi-annual 

and report due to the State 
before this date. 

Cement dealers, manufacturers and importers must 
file license report with and pay license tax to 
State Treasurer quarterly on or before this date. 

Coal mine operators’ and dealers’ quarterly license 


license tax 


tax and report due to State Treasurer on or 
before this date. 
Natural gas distributors’ reports and taxes due 


on or before this date. 
Oil producers’ license tax, 
installment. 
Oil producers’ quarterly license tax report due. 
Telegraph companies’ reports and taxes due. 
January 31 
Chain store licenses lapse this day 
next following that for which the license was 
issued. 
Oil producers’ additional license tax 
taxes due on or before this date. 
Public warehouseman’s reports are due. 


last day to pay second 





reports 


NEBRASKA 
January 1 
Carriers of motor vehicle fuels 
permits. 
Fishing (net and seine) licenses expire. 
Licenses of itinerant merchants must be renewed. 
Manufacturers and distributors of alcoholic liquor 
at wholesale must make a return with the Liquor 
Control Commission between the first and 
fifteenth of each month showing amount of 
liquor manufactured and sold during the preced- 
ing month. 
Motor carriers 
certificates. 
Motor vehicle registrations become due. 
Quarterly reports from game and fur farms due. 
Real property taxes become a lien on this date. 
Real property taxes become due on this date. 
Real property taxes in the City of Omaha become 
due on this date. 


must renew their 


must renew annual permits or 





January 5—— ; ’ 

Reports of public grain warehouses due. 
January 6 

Quarterly report of cold storage warehouses due. 
January 10——— 


Employment agencies’ reports due. 


Railroad monthly reports of passes due. 
january 15——— 
Gasoline carriers’ 
Gasoline dealers’ reports and taxes due. 
Manufacturers and distributors of alcoholic bev- 
erages must make a return. 
Reports and taxes of retail imitation butter dealers 


reports due. 


due. 
NEVADA 
January 1—— 
Alcoholic beverage annual license fee due. 


Certain county license quarters begin. 

During January, first semi-annual report for net 
proceeds of mines due. 

Extra tax on transient cattle due. 

kmployment agency license fees due. 

Fiscal year commences. 

Motor vehicle carriers’ license fees due. 

Motor vehicle registration fees and property tax 
due. 

Petroleum products report and fees due. 

Statement of property due five days after demand 
by assessor, between this date and second Mon- 
day in July. 

Utilities —Books to be closed for purpose of annual 
report to Public Service Commission, due not 
later than March 15. 

First Monday—— 
Ten 


days later affidavits of tolls for roads and 
bridges due. 
January 15—— 
Last day for payment of extra tax on transient | 
cattle. 
January 25—— 
Gasoline (motor vehicle fuel) dealers’ and users’ 


reports and taxes due. 
January 31 
Last day for mining companies to file first semi- 


annual statement of net proceeds of mines with 
Tax Commission. 





NEW HAMPSHIRE 





January 1- 
Feeding-stuff 
due. 
Gasoline distributor’s monthly tax due. 
Pharmacies annual permit expires and renewal fee 
due. 
January 10—— 
Monthly beverage report and fee of on-sale and 
off-sale permittees due. 
Monthly report of agents of unlicensed fire insur- 
ance companies (foreign) due. 


(commercial) annual license fees 








Treasurer on or | 


of the year | 


| 
and | 
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Monthly report of foreign manufacturers 
wholesalers of beverages due. 

Monthly report of manufacturers and wholesalers 

} of beverages due. 

January 15 
| Monthly report of gasoline distributors due. 
January 25 

Cold storage quarterly report due. 


and 








NEW JERSEY 

| January 1 

Certificates of registration of agricultural lime must 
be renewed. 

Date as of which the amount of capital stock must 
be computed for the purposes of the annual do- 
mestic corporation license fee. 

| Date as of which the proportion of the amount 

of capital stock to be allocated to the state 
must be computed for the purposes of the for- 
eign corporation franchise tax. 

Dealers in commercial feeding stuffs must file 
statement and pay imspection fee; certified 
statement and annual registration fee i is also due. 

Employment agencies must renew license. 

License to fish for menhaden must be renewed. 

Lien on shares of common stock in banking insti- 
tutions becomes effective. 

Motor vehicle registration period begins. 

On or before this date distributors pay gasoline 
tax. 

On this date the annual license fee also becomes 
a charge upon and liability against the assets of 
domestic corporations subject to the fee. 

Outdoor advertisers must pay license fee. 

Persons engaged in fishing by means of shirred or 
purse nets, otter or beam trawls, must renew 
license. 

Persons engaged in pond net fishing must file re- 
port and renew license. 

Retail dealers in gasoline, benzol or other products 
used by purchasers in the propulsion of motor 
vehicles must renew their license as of this date. 

Tonger’s license fee (clams and oysters) is due. 

January 5———- 

Cold storage warehouses file report. 

| January 10 

Assessments of real and personal property to be 
completed by this date. 

Banking institutions file statement. 

| Operators of interstate busses file monthly state- 

ment on or before this date. 

Operators of motor busses, within the limits of 
a “municipality,” file a statement and pay the 
gross receipts tax on or before this date. 

Street railroad corporations, on or before this date, 
make a return of the value of all property lo- 
cated in or upon any street, etc., or other public 
place. 

Second Monday—— 

Complaint to State Tax Commissioner as to rail- 








road or canal property tax assessments must 
be filed on or before this date. 
January 15—— : 
Annual report required of persons engaged in 


game farming must be filed by this date. 

County Board of Taxation assesses shares of stock 
of banks, banking associations and trust com- 
panies. 

Manufacturers, distributors, transporters, storers, 
warehousemen and importers of alcoholic bev- 
erages reports due. 





January 25 
County Board of Taxaticn meets on this date 
for the purpose of equalizing real property 
assessments. 
| January 31—— 
Distributors of motor vehicle fuel file monthly 


reports on or before this (last business day of 
month) date. 

Transporters of gasoline must, within 30 days after 
the close of each month, furnish a statement, 
to the State Tax Commissioner, of all deliveries 
to points within or without New Jersey. 


NEW MEXICO 





January 1 
Assessment and lien date for property taxes. 
Between this date and March Ist the tax assessor 
must attempt to visit the taxpayer. 

Cheese factory, creamery, ice cream factory permit 
fees due. 

Commercial fertilizer registration fee due. 

Lien date for oil and gas production taxes. 

Merchants license tax due. 

Mineral property taxes become lien. 

Motor vehicle property taxes delinquent. 

Motor vehicle registration fees due. 

January 15 
Fourth installment of income tax due. 

Gross income (occupational) taxes and reports due. 

Oil and gas conservation tax returns and pay- 
ments due. 

Return of bank shares by bank officers due. 

Severance taxes and reports due. 
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January 20 
Motor carrier reports and taxes due. 
Pipe line license fees due. 

January 25 
Gasoline distributors’, retail dealers’ taxes and re- 

ports due, taxes and reports on gasoline pur- 
chased from unlicensed distributors and dealers 
due, carriers’ reports due. 








NEW YORK 
January 1 

Beginning of assessing period in towns. 

Beginning of tax year for real estate, holding and 
co-operative agricultural corporations paying 
franchise tax. 

Beginning of tax year for transportation and trans. 
mission companies paying franchise tax. 

Capital stock appraisal made between this date 
and March Ist by president, treasurer or secre- 
tary of transportation or transmission company. 
Appraisal to be forwarded to tax commission. 

First half of real estate taxes due in Nassau 
County. 

Franchise tax on real estate, holding and co- 
operative agricultural corporations due between 
this date and April 1 or within 30 days from 
the date of notice of assessment, if dated after 
March 1. 

Franchise tax report of real estate, holding and 
co-operative agricultural corporations under Ar- 
ticle 9 of the Tax Law on Form 42 CT due 
between this date and March 1 in each year. 

Lien date for Erie County taxes. 

Lien of franchise tax on real estate, holding and 
co-operative agricultural corporations attaches to 
the property of each corporation on this date. 

Newly organized transportation and transmission 
companies file reports with tax commission be- 
tween this date and March 1 following date of 
organization. 

Personal income tax residence and nonresidence 
certificates (Forms 101 and 102, respectively) 
should be obtained for use of employees subject 
to income tax. 

Reports of transportation and transmission cor- 
porations due between this date and March 1, 
based on preceding calendar year. 

Theatre Tickets.—License tax to engage in the 
sale of same payable on this date. 

January 5 

Warehouses, Cold Storage—Monthly report due. 

January 10 

Last day for motor vehicle registration for manu- 
facturers, dealers, repairmen. 

Last day to pay property taxes in Suffolk County 
without penalty. 

January 15 

New York City Personal Property 
due and tax payable. 

New York City Retail Sales Tax return due and 
tax payable for the quarter within preceding 
fifteen days. 

January 25 

Last day to file New York City Public Utility Ex- 
cise Tax monthly return and pay tax. 














Tax returns 








Monthly report and tax due under Sec. 186-a 
additional tax on utilities. 
January 31 
Expiration of grace period in which to renew 


motor vehicle registration. 


NORTH CAROLINA 





January 1 

Motor vehicle registration renewable. 

Quarterly reports of installment paper dealers due. 

Seed license tax due. 

January 10—— 

Alcoholic beverage excise tax is due on or before 
the 10th day of each month. 

Ice cream manufacturers’ reports due. 

January 15 

Gasoline tax refund application for preceding quar- 
ter due. 

Gross sales return and tax due on or before this 
date where sales are reported on a monthly 
basis. 

January 20 

Gasoline tax and report due. 

January 31 

Semi-annual report of lightning rod dealers due. 

Stock and poultry tonic registration fees due. 

Telephone company quarterly report and privilee 
tax due 30 days after January Ist. 











NORTH DAKOTA 
January 1 
Applications for gasoline tax refunds may be filed. 
Assessment date for property of sleeping car, tele- 
phone, telegraph, power and gas companies. 
Foreign corporations may file reports. 
License fees for dealers in livestock due on or 
before this date. 
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December, 1937 





Oil inspection reports and fees due. 
Tractor fuel oil report and fee due. 


January 6 
Cold storage warehouse reports due. 


January 10 ; 
Grain warehouse reports delinquent. 
Oil inspection fees delinquent. 
Tractor fuel oil fees delinquent. 

January 15 ‘ 
Auto transportation company fees due. 

Gasoline reports and taxes. 

Interstate motor carriers mileage report and taxes 
due. 
January 20 
Annual report of mining and manufacturing cor- 

porations due. 
Retail sales tax quarterly return and payment due. 
Surety liable on oil dealers’ bonds. 

January 31 
Cream station and dairy monthly reports due. 
Grain warehouse reports due. 










































OHIO 









January 1 

Applicants for motor vehicle registration after 

this date receive 75 per cent reduction on an- 
nual fee. 

Corporation Securities Record and Record of Resi- 
dent Ohio Stockholders due (Commission order). 

Fiscal year for all governmental bodies commences. 

Investments transferred to trustee, listed with 
respect to valuation or income as of this date. 

Last day for railroads, and express and steamship 
companies, transmitting money to foreign coun- 
tries, to file semi-annual certificate with super- 
intendent of banks. 

Merchants and manufacturers are assessed on av- 
erage value for year preceding. 

Personal property of all taxpayers, except depos- 
its in financial institutions and property reported 
on a fiscal year basis, assessed as of this date. 

Taxes on non-withdrawable shares in financial in- 
stitutions and shares in dealers in intangibles 
become a lien upon such shares. 

January 5 

Last day for employment agencies to file monthly 
report. 

January 6 

Last day for cold storage warehouse corporations 
to file report. 

January 10 

Admissions tax reports and payments due. 

Icoholic beverage tax reports due. 

Last day for payment of second installment of 
real property and public utility real and tangible 
personal property taxes, if paid in ten install- 
ments. 

January 15 

Monthly report of unregistered dealers in motor 
vehicle fuel due. 

Sales tax reports and payments due. 

Use tax reports and payments due. 













































































January 19 
Payment by this date of the taxes due Dec. 20 
will abate 75 per cent of the assessed penalty. 

January 20 





Last day for filing complaints with board of re- 
vision against valuations where time has been ex- 
tended on first collection period. 

Last day for paying first half of real property and 
public utility real and tangible personal property 
tax assessed previous year, where time has been 
extended. 

Last day without penalty for dealer to report sales 
or taxable use of motor vehicle fuel during pre- 
ceding calendar month. 

Private motor carriers’ monthly report and emer- 
gency tax due. 

January 30—— 

Transportation companies including pipe lines re- 
port all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. 

January 31 

Gasoline tax due. 

Information reports under sales tax due. 

Last day to file report with industrial board. 










































OKLAHOMA 
January 1 
All taxable property is listed and assessed as of 
this date. 





Annual automobile registrations due. 

Excise tax on petroleum report and tax due. 

Farm produce dealer’s annual license is due. 

Farm tractors registration fee is due. 

Gross production tax and report on oil and gas due. 

Operators’ and chauffeurs’ licenses must be re- 
newed. 

Property of public service companies listed and 
assessed as of this date. 

Second quarterly installment of property tax de- 
linquent. 

Used car dealers’ licenses expire. 























STATE TAX CALENDAR 





January 5 
Reports from mines (other than coal) due. 
January 10 
Airport gross income tax and report due. 
Report of manufacturers of non-intoxicating alco- 
holic beverages due. 
Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. 


January 15 
Gas pipe line reports of daily meter readings due. 
Gasoline taxes and reports due. 

—— report and tax of motor vehicle carriers 

ue. 

Monthly sales tax and report due. 

Monthly use tax and report due. 

Taxpayers whose monthly sales tax does not 
exceed $5 make quarterly returns and payments 
of tax. 

Taxpayers making occasional sales are required 
to make sales tax report and pay tax. 

January 20 
Reports from coal mines due. 

January 21 
Annual industrial report of mining and manufac- 

turing corporations due. 

Bridge companies’ annual report to county com- 
missioners due. 

January 30 
Cotton manufactories’ gross production quarterly 

returns and tax due. 

Fur dealers’ reports due. 

Quarterly report of purchasers of oil and gas due. 

















OREGON 





January 1 

Commercial feeding stuffs registration fee is due 
on or before this date each year to the State 
Department of Agriculture. 

Motor club service license expires on this date 
each year unless sooner revoked. 

Special motor carriers’ monthly fee due. 

Water power development annual license fee due 
to State Engineer on or before this date. 


First Monday 
On or before this date in each year the Corpora- 
tion Commissioner shall report to the governor 
a list of all corporations which for 2 years or 
more next preceding such report have failed, 
neglected, or refused to furnish any such state- 
ment or to pay any such license fee. The gov- 
ernor shall forthwith issue his proclamation 
dissolving such corporations. 
January 10 
Fur dealers report not later than this date each 
year to State Game Commission, 
Oil well license tax and report due on or before 
this date to county treasurer. 
January 15 
Fish poundage fee and report and meat dealers 
report due on or before this date. 
January 20 
Alcoholic beverage excise tax and report due. 
Gasoline tax and report due to Secretary of State 
on or before this date. 
Motor carrier’s tax due on or before this date. 














PENNSYLVANIA 





January 1 
Annual license fees due: bakery; beauty culture. 
butter (renovated); commercial feeding stuffs 
manufacturers or importers; fertilizer manufac- 
turers or importers; fish propagation. 

Annual statement and fee of manufacturers and 
importers of limestone, gypsum and related prod- 
ucts due. 

~~ for registration of insecticides and fungicides 

ue. 

For state tax purposes, personal property is as- 
sessed as of a date fixed between January Ist 
and January 15th. 

Ice cream plant licenses expire on December 31 
and application for renewal, together with fee, 
is due on or before this date. 

Interest accrues on delinquent property taxes for 
school districts of the second, third and fourth 
classes. 

Interest accrues on property taxes of preceding 
year in cities of the first class. 

Licenses or permits which expire on December 31st 
should be renewed as follows: alcoholic liquor 
manufacturers’ permits; amusement tax permits; 
cigarette tax permits; boating or net fishing 
licenses; motor boat licenses; motor vehicle 
registrations; oleomargarine licenses; real estate 
brokers’ and salesmen’s licenses; security deal- 
ers’ registrations; tenement house licenses. 

Registered optometrists must renew licenses on or 
before this date. 

January 6 

Quarterly report of cold storage warehouses due. 

January 10 

Amusement tax (Philadelphia) 

and payments due. 








monthly reports 
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Liquor importers’ reports to Department of Reve- 
nue due. 

Malt beverage tax reports to Department of Reve- 
nue due, 


January 15 

— report of investment business licensees 

ue. 

Department shall annually on or before this date 
fix a day as of which personal property shall 
be listed and returned. 

Kennel licenses expire. 

Monthly reports and taxes of manufacturers of 
distilled or rectified spirits or wines due. 

Personal property shall be listed and returns shall 
be due on this day. 

State liquor store sales tax monthly report and 
tax due. 


January 25 
In first class cities the books of the receiver of 
taxes are opened and tax payments are accepted 
on this date. 
January 31 
Last day for 2 per cent discount on property taxes 
in cities of the second class. 
Monthly reports and tax payments of distributors 
= carriers of liquid fuels (for preceding month) 
ue. 











RHODE ISLAND 





January 1 

Bill collector’s license fee due. 

Bottler’s permit fee due. 

License fees for registration of motor vehicles or 
trailers or vehicles controlled by manufacturers, 
assemblers, or dealers are due. 

January 10 

Gasoline distributor’s monthly tax due. 

January 15 

Gasoline distributor’s monthly report due. 








SOUTH CAROLINA 





January 1 

Alcoholic beverage permit fees due. 

Annual license tax for year beginning on this date 
required of crab fishers. 

Contractors (bidding) license tax is due on this 
date each year prior to offering or submitting 
any bid. 

Every manufacturer shall, at the same time he is 
required to list his other property, make and 
deliver to the auditor of the county in which 
his place of business is situated, a statement of 
the average value of all articles purchased, re- 
ceived or otherwise held to be used in his 
business. 

Every person shall make out and deliver a state- 
ment of all the personal property possessed by 
him, or under his control, on the Ist day of 
January of each year, with the value thereof, 
on said Ist day of January: Provided, That 
the returns of certain agricultural products shall 
state the amounts actually on hand on August 
lst immediately preceding. 

Every telegraph, express, sleeping car, and every 
telephone company shall annually, between the 
1st day of January and the Ist day of March, 
make out and deliver a property return. 

Hawkers and peddlers must obtain license on or 
before this date annually. 

In cities having a population of 50,000 inhabitants 
or over, returns of real estate shall be made 
between January list and March Ist in any 
intermediate year upon the order of the Special 
Board of Equalization. 

License tax on persons fishing for swimming fish 
from salt water and shrimp for the year begins 
as of this date annually. 

Motor bus and truck line fees may be paid semi- 
annually in advance on or before this date and 
July 1 each year. 

—— tax returns of timber and timber rights 

ue. 

Real estate shall be valued and assessed as of this 
date every four years. 

Seed cotton license fee is due on or before this 
date annually or before engaging in business. 
The president and secretary of every railroad shall 
annually between the ist day of January and 

the Ist day of March make a property return. 

The time for the making of property tax returns 
to the county auditors of the State shall be 
from January Ist to March Ist of each year. 

January 1-31 

Disinfectants registration fee payable during the 
month of January each year. 

Return of personal assets of transportation and 
telegraph companies shall be made in the month 
of January or before the Ist day of March, 
annually, with the County Auditors. 

Stock or poultry remedies oe must be paid dur- 
ing the month of January of each year. 

January 4 

Fisheries monthly stamp report due not later than 
this date. 
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January 5—— 

Fishing license tax report is due within 5 days of 
the end of each calendar month 

Oyster or clam shuckers stamp report must be 


mailed on or before the 5th day of each succeed- 
ing month. 


Sturgeon, caviar or shad dealers file a report 
within 5 days of the end of each month. 
Tobacco warehousemen required to file statement 
on or before the 5th day of each month. 
January 10 
Admissions to amusements return and stamp tas 
due between these dates. . ee 
Power tax and report of public utilities due be 
tween these dates. 
January 20—— ; 
Gasoline tax and report of dealers, distributors, 
importers and storers due on or before this date. 
January 30-——— f 
Insurance brokers report must be filed within 30 
days after December 31st of each year. 
January 31—— : : 
Annual statement and fees of foreign corporations 





filed on or before this date with Secretary of 
_ State. 
Game breeders’ licenses expire on this date an- 
nually. 
SOUTH DAKOTA 
January 1—— 


Artesian well annual taxes due. 

Assessment date for shares in domestic insurance 
companies. 

— store license fees payable on or before this 
date. 


Corporations and individuals file net income tax 


return and pay first installment of tax within 
90 days after close of tax year. Second in- 
stallment due on or before six months after filing 
return. 

Express company gross receipts taxes due. 

Lien date for property taxes. 

Motor carrier of passenger tax due. 

Motor carriers of property taxes due. 





THE TAX MAGAZINE 






Electric light companies property report contains 
amount of capital stock, amount of stock issued 
and market value of same, and market value 
of bonds as of this date. 

For the purpose of collecting taxes on shares in 
financial institutions and miscellaneous corpora- 
tions a prior lien is declared on all such stock 
on and after this date of each year. Financial 
institutions are subrogated to such lien for the 
purpose of enforcing repayment of any 


stockholder. 


Manutfacturer’s (owner, operator, business partner. | 
president or other official in charge of or oper- | 
ating the business) personal property assessed | 


as of this date. 

Monthly mileage report and tax of motor busses 

| due. 

Public utilities file property schedules showing | 

market value of shares of stock or capital as o! 
this date. 
Reassessment of real estate previously assessed, 
made as of this date to include value of perma- 
| nent improvements made thereon since original 
assessment. 

Taxes assessed on property of public utilities in 
behalf of the State, counties, towns, and cities 
shall be a first lien upon the property from this 
date of the year for which the taxes are assessed. 

| January 15—— 


Business license tax on collection and adjusting 


agencies or companies must be paid on or before | 


this date annually. 

Insurance brokers’ semi-annual reports due on or 
before this date. 

Last day on which to file quarterly report of oils 
and volatile substances. Report is filed with 
the Comptroller of the Treasury. 

Statement of collection and adjusting agencies or 

| companies due on or before this date following 

each calendar year in which he or it has oper- 
ated or engaged in such business. 


January 20—— 

Gasoline dealers, distributors and _ storers file 
monthly gasoline tax report, and pay tax on 
or before this date. 


| TEXAS 
January 1——- 
First day to file franchise tax report. 
License and occupation tax due from: 
Auctioneers; baseball parks; bowling alleys; 


Motor vehicle dealer’s and manufactur’s license | 
applications and fees due. 
Nursery dealers’ certificates renewable. 
Property taxes due. 
Warehouse reports due. 
January 10 
Employment agency reports due. 
Interstate motor carrier reports and taxes due 


January 15—— 
Gasoline reports and taxes due. 
Monthly sales tax report and tax due. 
Reports of petroleum products transported due. 
Reports to be filed and tax to be paid by Class A 
and B liquor licensees on or before this date. 
Tractor fuel reports due. 

January 20 
Annual reports of domestic corporations due. 
Bridge company reports due. 

January 30—— 

Express company gross receipts taxes 
suit. 
Livestock brands renewable. 





subject to 





Severance tax and report due. 
TENNESSEE 
January 1 ; 
All State, county, school, and municipal taxes 


assessed on property, and all State, county, or 
municipal privilege taxes and all poll taxes shall 
be barred, and any lien for such taxes be can- 
celled unless same are collected or suits for the 
collection have been instituted within 6 years 
from January Ist of the year for which such 
taxes accrued. 

Monthly cigarette and tobacco license tax 
due (as prescribed by regulation). 

Plumbers’ licenses expire on this date. 

January 1-31——— 

Certificates of authority for insurance agents o1 
solicitors shall be renewable in January of each 
year. 

Semi-annual business license tax on domestic and 
foreign insurance companies due in January. 
January 5 

Quarterly report of oils and 
due on or before this date. 

January 10-—— 

Assessed taxes on all real estate, personalty, rail- 
road, telegraph, telephone, and other public 
service companies, and all damages and costs 
accruing thereon, shall be and remain a first 


report 





volatile substances 


lien upon such property from this date of each | 


and every year, for the taxes of that year. 

Assessment date of property taxes. Personal prop- 
erty is assessed annually, whereas real estate 
is assessed every two years in odd years. 


Banks report to assessors of amount of deposits | 


carried on books as of this date. 





cannon crackers, toy pistol, etc. (dealers): car- 
nivals; cigarette solicitors; commercial and col- 
lection agencies; commerce 
brokers; cosmetologists; 
tric light companies; 
panies; hobby 


cotton brokers; 
ferries (public) ; 
horses (dealers); ice 
(wholesale); insurance agents and 
itinerant merchants; lightning rods (dealers 
and agents); medicine shows; menageries, ex- 
hibits and museums; 
vendors); pawn brokers; peddlers (clocks, 
stoves, etc.) ; race tracks; rodeos; ship brokers; 
shooting galleries; shows and circuses; skating 
} rinks; stock exchanges; stocks and bonds brok- 
ers; street car companies; theatres; vending 
machines (coin operated); and water works 
companies. 
Public utility report and tax due from: 
Car companies; express companies; freight car 
companies; gas, light, power and water com- 
panies ; telegraph companies; telephone compa- 
nies; and terminal companies. 
Report and taxes due from: 
Commercial and collection agencies; fire and 
marine insurance agencies; ore production com- 
panies; pistol dealers; sulphur producers; and 
text book companies. 


elec- 
gas com- 
dealers 








Sworn inventory of property and of property held 
within city limits due. ; 
Valuation of property for tax purposes fixed as 
of this date. 
January 5 = . 
Cigarette solicitors’ reports due. 
| January 10—— _ 
Cigarette distributors’ reports due. 
January 15 





Excise tax and report on oleomargarine due. 


January 20-—— 
Gasoline taxes and reports due. 


January 25 
Admissions taxes and reports due. 
Carbon black production taxes and reports due. 
Cement distributor’s tax and report due. 
Natural gas production report and tax due. 
Oil production reports and taxes due. 
Prizes taxes and reports due. 
January 30 
Oil carriers’ report due. 
| Oil production report—oil 
age due. 
| | January 31 
General taxes delinquent if first installment unpaid 
preceding November 30th. 











withdrawn from. stor- 





taxes | 
that may be paid for the account of any such | 


and merchandise | 


adjusters ; | 


patent medicines (traveling | 


December, 1937 


Last day for express companies to file report and 
pay tax to avoid penalties. 


UTAH 
January 1—— 
Assessment date. 
Every tax upon personal property is a lien on real 
estate as of this date. 
| Every tax upon real property is a lien thereon as 
of this date. 
Gasoline distributor’s and retailer’s license fee due. 





Tax lien on_ metalliferous and non-metalliferous 
niines attaches. 
| January 5—— 
| Monthly report of cold storage warehouses due. 
| January 10 





Carrier’s report of motor fuel deliveries due. 
Monthly report of dealers and manufacturers of 
alcoholic beverages due. 
January 15—— 
Monthly gasoline tax and report due. 
| Sales tax and return due. 


VERMONT 
January 1—— 
| Car, railroad, steamboat and telephone companies 
—Property is assessed as of this date. 
January 1-31 
Seed license fee is paid to director of Vermont 


agricultural experiment station annually in this 
month, 





January 5 
Motor vehicle registration—A person registering a 
motor vehicle after this date is entitled to reg- 
istration at one-fourth the annual fee. 
Quarterly reports of creameries, cheese factories, 
condensaries and receiving stations due within 
five days from this date. 





January 10—— ; 
Quarter-annual local property tax instalment due. 


| January 15-— 
| Corporation income (franchise) tax—Fourth quar- 
terly instalment of tax based on calendar year is 


payable to Commissioner of Taxes on or before 
this date. 





January 31 ; e 
Annual list of stockholders is required to be filed 


with Commissioner of Taxes on or before this 
date. 
VIRGINIA 
| January 1——— 
Alcoholic beverage license period begins and tax 
is due. 


All assessments are made as of this date. 

| Assessment date of authorized maximum capital 
stock. 

Assets of bank whose affairs are being wound up 
returned as of this date. 

Commissioners of the revenue to commence assess- 
ments on this date. 

Intangible personal property returned for taxation 
as of this date annually. 

License period for beverages of not more than 3.2 
per cent alcoholic content begins and tax is due. 

Licenses renewable generally. 

Mineral lands and improvements thereon specially 
and separately assessed as soon as practicable 

} after this date. 

Motor vehicle carriers’ 

due. 

| Pipe line transportation companies shall report all 

| their real and personal property of every de- 

scription as of this date. 

| State Corporation Commission ascertains amount 

of authorized maximum capital stock of each 
corporation subject to the tax, as of this date, 

| and assesses the State franchise tax. 

| 

| 

| 

| 





road tax and appraisal tax 


Tax year begins on this date except where other- 
wise specifically provided. 
Taxes assessed on real estate as of this date. 
Taxes assessed on tangible personal property, ma- 
chinery, 
date. 
Telegraph and telephone companies to return num- 
ber of miles of poles or conduits owned or oper- 
ated by them within State as of this date in 
each county, city, town, and school district. 
Wholesale and retail merchants’ license period be- 
gins and tax is due. 
January 1-10 
Medicine, salve, liniments, 
due. 
Merchant’s report to be made on Jan. 
10 days thereafter. 
Oyster purchaser's inspection fee due. 


(Continucd on page 750) 


tools and merchant’s capital as of this 





etc., vendors’ reports 


1 or within 











anies 


mont 
this 


ing a 
reg- 


ories, 
ithin 


due. 


quar- 
sar 1S 
efore 


filed 
this 


1 tax 


apital 


ssess- 
ation 


n 3.2 
; due. 


cially 
cable 


il tax 


rt all 
y de- 
nount 
each 
date, 


other- 


num- 
ope I- 
ite in 


xd be- 


eports 


within 


PENDING STZ 





U NDER the above heading, report will 
be made of the introduction of and 
action taken on state tax legislation of 
importance to business interests. 


will be that of enactment, when the bill is 
listed under the caption “approvals.” This 
feature is made possible through the facili- 
ties of the Commerce Clearing House 


Legislative Reporting Department, which | 


furnishes a twenty-four hour reporting 


service on all subjects for all states. Copies | 


of the text of any bill reported may be 
obtained for a service charge of one dollar 
per bill. 








GEORGIA 
First Special Session 


The Georgia Legislature convened on 
November 22, 1937. The Governor’s official 
call, among other things, included: Taxa- 
tion for all State, county, municipal, school 
district or other public purposes or objects 
including all kinds of revenue that is, or 
may be, raised for public purposes by any 
manner of taxation whatever, including 
excise, license, franchise or privilege taxes, 
regulations or penalties; the classification 
of property and the selection and classi- 
fication of subjects for taxation and the 
assessment, collection, allocation, distribu- 
tion or administration of tax funds, and 
statutes of limitation with respect thereto; 
prescribing by definition the meaning of 
the terms “resident,” “residence,” and 
“situs,” for tax purposes; the schedule of 
fees, compensation or expenses for tax re- 


ceivers, tax collectors, tax commissioners | 


and other tax collecting agencies. 


MAINE 
First Special Session 


_The Maine Legislature, First 
Session, adjourned on October 29, 1937. 


The following bills have been approved. | 


Approvals 
Automobile Registration Fees.—H. B. 


No. 1902 provides for a 5% reduction in| 


fees for registration of motor vehicles. 
Chapter 249, P. L. 


This | 
section will be confined to pending bills | 
in state legislatures, and the final report 


Old Age Assistance—Liquor Tax.— 
H. B. No. 1903 provides for old age assist- 
ance and an increased educational program ; 
provides for diversion of beer tax and in- 


creases the liquor tax to $2.20 a gallon. 
Chapter 105, P. & Sp. L. 


Income Tax.—H. B. No. 1930 provides 
for the creation of a recess committee to 
study income taxes. Chapter 159, Resolves. 


TENNESSEE 
Second Special Session 


The Second Special Session of the Ten- 
nessee Legislature adjourned on October 
30, 1937. 

Following is a list of approvals at that 
session: 





Jurisdiction 
Alabama (2nd Sp.) 
Arizona : 

- (ist Sp.) .. 

(2nd g.) 
(3rd Sp.) 

Arkansas 

California 

Colorado 

Connecticut 

Delaware (1st Sp.) 


Convened Adjourned 
Nov. 23, ’36 Feb. 26 

. Jan. Mar. 13 
May 10 May 29 
Tune June 22 
July 2 Aug. 4 
jan. I Mar. 11 

. Jan. May 28 
Jan. May 14 
Jan. June 9 
Dec. Jan. 5 
Jan. Apr. 21 
May May 18 
Apr. Tune 4 
Jan. jan. 22 
Jan. 5 


Mar. 
Nov. 


Jan. Mar. 
June ; 
Mar. 
Apr. 


° (2nd Sp.) 
Florida 
Georgia (Sp.) 

(1st Sp.) 
Idaho 
Illinois 
Indiana 
Iowa 
Kansas 
Kentucky (4th Sp.) 
Louisiana ¢ 
Maine 
ny (1st Sp.) 
Maryland 

- (1st Sp.) 

Massachusetts 





Special | 


Michigan 
= (1st Sp.) 

Minnesota 
(1st Sp.) 

Missouri 

Mississippi 7 

Montana 

* No session in 1937. 


June 


Mar. | 





Approvals 


Business License Taxes Amendment of 
General Revenue Act.—H. B. No. 80, 
amends items 11, 40, 49, 60, 87 and 102 of 
the General Revenue Act. The rate on each 
barber chair is reduced from $1.50 to $0.75. 
The graduated rates, depending upon 
population, imposed by item 40 are made 
applicable to each person engaged in the 
business of a florist from a regular place 
of business. The tax on ice cream and 
frozen products does not apply to manu- 
facturers of ice cream by hand power or 
the salt and ice method of freezing. 
Cigarette vending machines are exempt 
from the privilege tax imposed upon mer- 
chandising vending machines by Item 60. 
The tax imposed upon soda water fountains 


1937 Sessions of State Legislatures 


Jurisdiction 

Nebraska 
Nevada . 
New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 

= (1st Sp.) 
Ohio 


“ . Gist Se.) 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 

es (2nd Sp.) 

, aig (3rd Sp.) 
Texas 

5 (1st Sp.) 

“ Gad So.) 
uo ae 
Vermont .. ; 
Virginia (1st Sp.) 
Washington 
West Virginia 
Wisconsin 


Convened 
5 


Adjourned 
May 15 
Mar. 18 

* 
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o> yam, 18 
jan. 6 
. pan. 12 
tan. i2 Mar. 
. Jan. 6 May 
Jan. 6 Mar. 
Jan. Mar. 
Mar. Mar. 
Jan. May 
Tune 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Oct. 
Nov. 
Jan. 
May 
Sept. 
Jan. 
Jan. 
Jec. 
Tan. 
Jan, 


Jan. 


to 
wouUMN=nI— PWN 


May 
Mar. 
June 
Apr . 
May 
Mar. 
May 
Oct. 


_ 


bo tS 


- 
ne OO me 
‘ 


w bo 


May 
June 
Oct. 
Mar. 
Apr. 
Jan. 
Mar. 
Mar. 
July 
Sept. 1! Oct. 
Wvoming Jan. 12 Feb. 
* Prorogued Aug. 20, 1937 until Dec. 28, 1938. 

** Prorogued on July 24; to reconvene Nov. 22, 

1937. 
*¥# Recessed June 28, 1937 to Dec. 20, 1937. 
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Canada 


Convened 
Jan. 14 
Feb. 25 


Feb. 18 
Feb. 18 


Jurisdiction 
Dominion Parliament 
Alberta 
British Columbia 
Manitoba 
New Brunswick 


Apr. 10 


Apr. 





Adjourned 


Jurisdiction 
Nova Scotia 
Ontario 
Prince Edward Is. 
Quebec 
Saskatchewan 


Convened 
Mar. 2 
Tan. 19 
Mar. 22 
Feb. 24 
Feb. 11 


Adjourned 
Apr. 17 
Mar. 25 
Apr. 16 
May 27 
Apr. 16 
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reduced from $5.00 to 
draught arm. Chapter 13. 


Mortgage Tax.—H. B. No. 85, amends 
Item 96 (b). Mortgages made to secure 
loans to Rural Electric Membership Asso- 
ciation by agencies of the United States 
Government are exempt from the mortgage 
tax. Chapter 11. 


is $2.50 on each 


Property Tax. H. B. No. 19, authorizes 
counties having a population of not less 
than 45,805 nor more than 45,820 to levy 


a special property tax for repairing and | 


maintaining public roads 
Chapter 2, Private Acts 1937. 


and 


Third Special Session 

The Third Special Session of the Ten- 
nessee Legislature convened on November 
8, 1937. The following bills have been 
introduced: 

Amendment of General Revenue Act.— 
S. B. No. 7 (same as H. B. No. 13) amends 
Items 4, 18, 47, 75, 87 and 102 of the Gen- 
eral Revenue Law. 

Drivers’ License.—S. B. No. 2, same as 
H. B. No. 2, amends the drivers’ license 
law so as to provide for biennial licenses 
instead of annual licenses. 

Liquor Dealer.—S. B. No. 43 (same as 
H. B. No. 63) imposes a tax of $500 per 
year on liquor dealers. 


VIRGIN IA—Continued 
January 10 
Beer excise tax and report of beer sold during 
previous month due on or before this date. 
Beverages of not more than 3.2 per cent alcoholic 
content excise tax and report of beverages sold 


during previous mouth due on or before this 
date. 
Tobacco warehouse report due. 

January 20 - 


Gasoline statement and tax due 
January 31 - 

License period for catching fish for manufacture 
of oil ends. 

Reports may be required in this month (as a 
matter of practice not required) by State Cor- 
poration Commission of Corporations which pay 
annual registration fee. 


WASHINGTON 

January 1—— 

Fish hatchery reports due. 

Fur dealers’ reports due quarterly. 

Game farm reports due. ; 

Real estate brokers’ license fees due. 

Water power license fees due. 
January 10 - 

Beer manufacturers’ reports due. 
Second Tuesday - 

Annual reports of domestic corporations due. 
January 15-—— 

Admissions tax and return due. 


Auto transportation company report and fees to 

Director of Public Works due January 1-15. 
Butter substitutes reports and taxes due. 
Compensating tax and return due. 


Gasoline reports and taxes due. 

Gross income (occupation) tax and return due. 

Public utility gross operating revenue tax and 
return due. 

Retail sales tax and return due. 


THE TAX MAGAZINE 


Motor Vehicles.—S. Bb. No. 6 (same as 
H. B. No. 15) prohibits cities or counties 
to tax motor vehicles. 


las H. B. No. 41) authorizes the renewal of 


| pharmacy licenses to applicants who have 


been drug dealers for five years. 


Telephone companies.—S. B. No. 5 





culy erts. | 


(same as H. 
| . ‘ - — . 

| Sec. 2, Ch. 108, Laws 1937, relating to the 
| tax on telephone companies. 


| TEXAS 
Second Special Session 


| The Second Special Session of the Texas 
Legislature adjourned on October 26, 1937. 
The following bills have been approved: 


Approval 


Citrus Fruits—H. B. No. 78 amends 
H. B. No. 99, Reg. Sess., 45th Legislature, 
as amended by S. B. No. 24 of the First 
Called 45th Legislature, relating to bond 
and license of persons purchasing citrus 
fruits. 


Insurance Companies.—H. B. No. 81 
imposes a 1% gross receipts tax on for- 
eign mutual assessment life insurance 
companies. 





State Tax Calendar 
(Continued from page 748) 


| January 30—— 


Christmas trees reports due. : 
Dairy plants and factories to file reports within 
30 days after transmittal of blanks. 


WEST VIRGINIA 
January 1—— 
All property assessed as of this date. 
Commercial fertilizer certificates renewable. 
First day for corporations to file list of taxable 
property. 
Fish—game, food or bait—licenses renewable. 
Fourth installment of public utilities’ privilege tax 
on calendar basis due. 
January 10- a 
Brewers’ and beer distributors’ monthly report and 
excise tax due. 
| General property lists of individuals due. 
| Petroleum dealers’ reports due. 
| January 15——— 
Retail sales tax and return due. 
January 20—— ; : : 
Special license fee of public service companies for 
support of Public Service Commission due. 
January 30—— 
Annual retail sales tax return due. 
Fourth quarterly (or annual) report and payment 


of business and occupation tax due. 
Gasoline tax and reports due. 





WISCONSIN 
January 1—— 
Cleaning and dyeing license fee due. 


| First day to file annual report of domestic cor- 
poration. 





First day 
| poration. 


to file annual report of foreign cor- 


Pharmacy Licenses.—S. B. No. 30 (same | 


B. No. 66) amends Item M.,| 





| January 15 
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Property Taxes.—H. B. No. 110 permits | 
councils of cities and incorporated towns 
within their discretion to act as a board 
of equalization. 


Telegraph Companies.—H. B. No. 87 
amends Art. 709, Rev. Stats., by excepting 
certain messages from gross receipts tax 
and reducing the tax from 334% to 234%. 


Livestock Commission Merchants. — 
H. B. No. 79 amends H. B. No. 659, Gen. 
Laws, 45th Legislature, Reg. Sess., relating 
to livestock commission merchants. 


WISCONSIN 
First Special Session 


The Wisconsin Legislature First Special 
Session adjourned on October 16, 1937. 
The following bill has been approved: 


Approval 


Chain Store Tax.—A. B. No. 9 levies a 
tax on chain stores based on the number 
of stores in Wisconsin at the following 
tates per store: 2 to 5, $25; 6 to 10, $35: 
Il ‘to. 15,.$45¢ 36 to 20, $55; 21 to 25, $75; 
26 or more, $100. 


Inheritance and Gift Tax.—S. B. No. 1 
slightly extends the scope of and increases 
the rates of surtax on gifts and inheritances. 


License tax on butter and cheese factories and 
milk and cream receiving stations due. 

Motor carrier quarterly flat tax due; motor carrier 
permit fees under Motor Vehicle Transportation 
Act due. 

Motor vehicle dealers’, salesmen’s 


} and finance 
companies’ license fees due. 





January 5 
Monthly report of cold storage warehouses due. 
January 10 


Alcoholic beverage monthly reports due. 
Oleomargarine license tax report due. 








Motor carrier flat tax quarterly reports due. 


January 20—— 
Gasoline dealers 
pay tax. 


must file monthly report and 





January 30— ; 
Transportation company gasoline tax reports due. 


January 31 


Last day to pay general property tax without 2 pet 
cent penalty. 


Privilege dividend return and tax due. 








WYOMING 
January 1 
Grantor shall pay tax on property conveyed on or 
aiter. 


Motor vehicle registration renewals take effect. 
Taxidermists’ monthly report due. 


January 10 : 
Carriers’ monthly gasoline report due. 


January 15 
Monthly gasoline tax and report due. 
Sales tax return and tax due. 

Use tax return and tax due. 
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Conference Board’s Survey on Oper- 
ation of Undistributed Profits Tax 


NFORMATION received by the National Indus- 
trial Conference Board from 360 representative 
business concerns reflects the general attitude of busi- 
ness executives toward the undistributed profits tax. 


Advantages of the tax were listed by some of the 
corporations replying to the Conference Board’s in- 
quiry. Only two of the 360 concerns, however, ex- 
pressed opinions indicating that such advantages 
outweighed the disadvantages. In both cases amend- 
ments to the law were considered necessary. Ad- 
vantages mentioned and the number of companies 
reporting them follow: 

Number of Com- 
Advantages panies Reporting 


1—Prevents withholding of dividends when 
there is no reason for not declaring them 14 
—Stops accumulation of unneeded cash 7 
One company cited the large amounts 
of cash used in securities speculation in 
1928 and 1929 as an illustration of this 
advantage. 
3—Blocks manipulation of earnings to suit the 


tax exigencies of large stockholders 4 
4—Checks unwarranted expansion 3 
5—Adds to consumer purchasing power..... 2 


Two companies declared that the tax 
increases consumer purchasing power. 


Disadvantages of the tax mentioned in the replies 
to the Conference Board’s inquiry: 


Number of Com- 


Disadvantages panies Reporting 
1—Hinders expansion from earnings 138 
2—Prevents accumulation of reserves for lean 

years : 135 
3—Discourages debt retirement _— penalizes 

companies with long-term debts........ 61] 
4—Penalizes small, deine new, and weak 

corporations .... ee 52 
5—Will tend to accentuate eeceiinn 47 


Replies mentioning this disadvantage 
pointed out the effect of the tax on the 
financial structure of corporations and 
the fact that lack of adequate reserves 
would necessitate the quicker discharge 
of employees and the immediate suspen- 
sion or reduction of dividends in the event 
of a business decline. 
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6—Encourages increased reliance on the capi- 
tal market and the banks ......... 43 
Several of these companies expressed 
the opinion that the tax would conse- 
quently place the average corporation in 
a less favorable position to obtain new 
capital and temporary credit accommo- 
dation. 
7—Fails to provide any allowance for losses 
of prior years 42 
It was pointed out that this was par- 
ticularly disadvantageous in the case of 
corporations incurring a capital deficit or 
a deficit in the surplus account. 
8—Induces payment of dividends in excess of 


sound financial policy.............. 39 
9—Prevents accumulation of working capital 
MOM CATINEMS oon oo doses lnm Seer 26 


10—Places a penalty on thrift. and prudent 
management, and fosters a in 
operation ........... : 24 

The practical ve of the tax were also covered 
by the Conference Board’s survey. The following 
results of the tax were shown 

In the case of 196 corporations with net income 
that paid the tax, it amounted on the average to 
3.6% of net income before federal taxes. A substantial 
number of corporations paid dividends equal to or 
in excess of earnings and were not subject to the tax. 

An increase in the proportion of earnings distributed 
as dividends was reported by 193 corporations. Those 
corporations furnishing information on the amount 
of increase, because of the tax, reported an increase 
of 51%. 

Dividends equal on the average of 76.8% of earn- 
ings after deduction of all taxes other than the undis- 
tributed profits tax were reported by 272 corporations. 
This compares with an average of 64.8% for all cor- 
porations, other than finance, reporting net income 
during the five-year period 1925-1929. 


Variation in Rates of State 
Income Taxes 


TATE income taxes in America show extremely 
wide variations in rates. This fact emerges from 

a special survey of eleven representative states made 
by Professor Carl Shoup of Columbia University in 
collaboration with Bernard L. Shimberg and William 
Vickrey. The survey is one of several included in 
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“Studies in Current Tax Problems,” recently pub- 
lished by the Twentieth Century Fund. 

New York is the hardest state of all on unmarried 
persons in the $1,500 to $4,500 range, according to 
the report, and takes as much as 2.3 percent of total 
income. California smiles upon bachelor boys (and 
girls) to the extent of asking only 1.3 percent of 
income even at the $10,000 level. 

For married couples, the states that impose the 
heaviest burdens are, in order of heaviness, North 
Dakota, Idaho and New York. However, Iowa 
horns in on one classification and for married couples 
in the $2,000-$3,500 range the tall-corn state exacts 
the highest rates in the country. For income taxes 
as a whole, North Dakota imposes the heaviest rates, 
while Delaware lets its citizens off with the lightest 
taxes. 

In the higher income brackets, the top-taxing state 
of North Dakota takes 9.1 percent of a $30,000 in- 
come and does not exceed 9.8 percent even up to 
incomes of $100,000. 

“State rates,” says Professor Shoup, “are usually 
heavier than the federal income tax rates in the lower 
ranges of income and always very much lighter in 
the higher ranges.” The figures show that Idaho and 
North Dakota tax incomes as low as $1,000 per year 
for unmarried persons, whereas the federal rates 
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grant exemptions of $1,000 for unmarried persons 
and $2,500 for married persons. The lack of steeply 
graduated rates on higher incomes in state laws is 
accounted for by Professor Shoup on the ground that 
most states regard corporate and personal income 
taxes “ordinarily as a minor source of revenue.” The 
reverse is true of the federal government. Professor 
Shoup estimates that in 1937 two-fifths of the total 
national revenue will come from income taxes. 


Automobile Association Condemns 
Diversion of Gasoline Tax 


EPEAL of the federal gasoline tax, reasonable 

taxation of gasoline by the states, and elimina- 

tion of diversion of highway funds are advocated in 

a “Bill of Rights for Motorists” adopted by the 

American Automobile Association, and published in 
a booklet entitled “Motor Vehicle Taxes.” 


“Special motor taxes and fees should be levied only 
by the state,” says the AAA “Bill of Rights.” “No 
such taxes or fees should be levied by the federal 
government, any county or municipality. 

“The sum total of highway requirements must not 
be the only measure of motor vehicle taxation. The 
rates for such taxation must be related to the average 
motorist’s ability to pay. 

“The revenues from special motor vehicle fees and 
taxes should be dedicated exclusively to highway 
purposes. There should be adopted in every state 
appropriate provisions to prevent the diversion of 
motor vehicle revenue to other than highway pur- 
poses,” continues the Bill of Rights. 


“Road programs should be related definitely to a 
road budget which, in turn, is based upon a fair 
charge to all the beneficiaries of the highway—the 
community in general, real estate, commercial trans- 
port, the federal government, as well as private 
passenger cars.” 

The AAA booklet contains a statistical analysis 
by states of the tax burdens on motorists. The 
average tax per motor vehicle in 1936, the associa- 
tion finds, was $51.32. The average value of motor 
vehicles is estimated at $190.08, making the tax rate 
27 per cent of a car’s valuation. 


1937 Edition of 
Regulations 80 Released 


1937 edition of estate-tax Regulations 80 has 

recently been released. Certain changes in Ar- 
ticle numbers are made, as follows: Article 13%, re- 
garding optional valuation is made Article 11; Arts. 
10 and 11 of the original regulations are combined 
as Art. 13 of the 1937 edition; Art. 13 becomes Art. 
10; and Art. 10514, regarding the “crediting of ac- 
counts of collectors in cases of assessments against 
several persons covering same liability,” is combined 
with Art. 105. Numerous changes are made in many 
Articles but these are largely of a clarifying nature 
except that rate changes and other amendments to 
the law, as prescribed by the 1935 and 1936 Acts and 
not previously reflected in Treasury Decisions 
amending the original regulations, are now incor- 
porated. 














December, 1937 





“Revenue Act of 1938” Will 
Probably Not Be Retroactive 


REASURY DEPARTMENT officials were re- 

cently reported as not having any present in- 
tention of recommending that forthcoming tax 
legislation at the next session of Congress shall be 
made retroactively applicable to 1937 incomes. 

This announcement is particularly important to 
corporations which will again be faced with the prob- 
lem of controlling their surtaxes on undistributed 
profits by appropriate distributions of dividends. 

The press is teeming with reports as to what the 
new legislation may embrace. Recommendations 
and briefs prepared by various organizations and in- 
dividuals are being showered on the pertinent gov- 
ernment committees. It now appears probable that 
there will be some readjustment of the individual 
income-tax rates with increases in the middle brack- 
ets applying to incomes over $5,000. Capital gain 
and loss provisions apparently will also be revised in 
some way, the exact nature of the revision being un- 
predictable at this time. Great pressure is being 
brought to bear for revision of the undistributed 
profits tax so as to benefit debt-ridden corporations 
and to enable the conservation of capital assets. 

Another idea unofiicially suggested by Congress- 
man Vinson, chairman of a special tax committee of 
the Ways and Means Committee of the House, is the 
withholding at source by corporations of a tax on the 
salary of each employee. Administrative difficulties 
connected with the plan have been pointed out in 
some quarters. 


Bank Liability for 
Capital-Stock Tax 


HE Bureau has recently ruled in C. S. T. 6,? 

that in determining the liability for capital-stock 
tax of banks under Sec. 701 (f), 1934 Act, and corre- 
sponding provisions of the 1935 Act, capital notes 
and debentures issued to the Reconstruction Finance 
Corporation constitute evidences of indebtedness, 
and issues of preferred stock constitute stock. The 
ruling holds that section 9 (Appli- 
cation for membership) of the Fed- 
eral Reserve Act, as amended, which 
provides “that ‘the terms “capital” 
and “capital stock” shall include the 
amount of outstanding capital notes 
and debentures legally issued by 
the applying bank and purchased by 
the Reconstruction Finance Cor- 
poration’ is by its very terms made 
applicable for the purposes of mem- 
bership in the Federal Reserve 
System and has no bearing upon 
the status of capital notes and 
debentures for  capital-stock-tax 
purposes.” 

Inasmuch as, for capital-stock-tax 
purposes, capital notes and deben- 
tures issued by National or State 
banks and trust companies consti- 
tute evidences of indebtedness rather 


1373 CCH { 6607; I. R. B. XVI-41-8978 (p. 22). 
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than capital stock, no adjustment of the declared 
value of the capital stock is necessary with respect 
thereto. However, inasmuch as preferred stock 
constitutes stock rather than evidences of indebted- 
ness, an adjustment of the declared value must be 
made upon its issue or retirement. 


“Straddlers” Should Inventory Goods 
on Hand at Market Price 


T WAS held recently in G. C. M. 18658 * that op- 

erators (commonly referred to as “straddlers”) 
engaged in carrying operations in commodities dealt 
in on organized exchanges should inventory goods 
on hand at market price in determining net income 
under the 1936 Act, thus permitting them to reflect 
in income the fluctuations occurring in the market 
price of goods on hand. The ruling states that 
inasmuch as the position of such operators is similar 
to that of dealers, they should inventory at market 
price in accordance with the best inventory practice 
of such operators. Allusion is made to G. C. M. 
17322 (XV-2 CB 151 (1936)), in which the rulings 
pertaining to accounting methods and inventory 
practices of dealers are reviewed and in effect 
sustained. 


Board of Tax Appeals 
Elects New Chairman 


T HE U. S. Board of Tax Appeals has announced 
the election of Hon. C. Rogers Arundell as its 
Chairman for the term commencing November 11, 


1937. 


Mr. Arundell is a career man in the Government 
service and has been a Member of the Board since 
September 1, 1925. He succeeds Mr. Eugene Black, 
who has been Chairman of the Board for the last 
four years. Inasmuch as no prior Chairman of the 
Board has served longer than four years, Mr. Black 


requested that his name be not considered for re- 
election. 


? 373 CCH { 6595; I. R. B. XVI-41-8966 (p. 2). 
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The Problem of Intergovernmental 
Tax Exemption 
(Continued from page 703) 


but since it is inherently fair, and eliminates glaring 
inequalities in our present system, the proposal cer- 
tainly merits the most careful consideration. 


Some of these alternatives are now pending in 
Congress, notably a series of constitutional amend- 
ments, differing in scope, which have been referred 
to the Judiciary Committee of the Senate. The pres- 
ent situation is difficult and confused, and presses 
for a prompt solution. Since the members of the 
National Tax Association are at once familiar with 
the problem, and concerned with its present effects, 
I venture to ask the application of your individual 
and collective intelligence upon it. 


Proceedings of the Fifth Tax Clinic 
of the American Bar Association 


(Continued from page 734) 


but one that upon analysis is found to reek with sophisti- 
cation, and inequity,—not only because of the inherent 
character of the provision, but also—and perhaps more 
so—because of its retroactive application. 


A simple illustration should suffice: Corporation A pays 
a million dollars in cash for all the stock of Corporation 
B. The net assets of Corporation B are at the time worth 
a million dollars, but their basis to Corporation B is 
$400,000. Corporation A immediately after the stock- 
purchase liquidates Corporation B. From almost the be- 
ginning of time, the rule has been that Corporation A has 
no gain or loss and that the basis of the assets of Corpo- 
ration B in the hands of Corporation A is a million dollars. 
The 1935 Act (section 110) went even further, when it 
provided that regardless of the value of the assets at the 
time of the tax-free windup of the subsidiary, the parent’s 
amount of investment in the subsidiary’s stock is the 
measuring stick for the basis of the assets received in 
exchange for that stock. Comes the 1936 Act, however, 
and ordains that the million dollar investment goes into 
oblivion and that only the $400,000 asset basis to the sub- 
sidiary basks in the sun. 

We thus add to our roster a new kind of basis. In 
addition to the unadjusted, adjusted and substituted basis, 
we are treated to a vanishing basis! That is only one side 
of the picture. If the assets had a basis of two million 
dollars, then instead of a vanishing basis, we would have 
an inflated or stepped-up basis whereby without involving 
gain or loss, the million dollar investment could realize 
two million dollars. This obviously renders the govern- 
ment vulnerable at the hands of a knowing taxpayer, in 
that if the basis of the subsidiary’s assets exceed the 
parent’s stock investment, then the liquidation of the 
subsidiary in a tax-free manner becomes the order of 
the day. If the converse be true, then in the illustration given, 
the million dollar basis can be preserved by consummating 
the liquidation of the subsidiary in a time or manner that 
will render section 112(b)(6) hors de combat. It is in the 
case of an unknowing taxpayer where the grief arises, and 
where the taxpayer or the government unwittingly and 
(in my opinion) unfairly comes out on top, depending on 
the path fortuitously followed in the windup of the subsidiary. 


I mentioned that the wound was the more painful. where 
inflicted retroactively. After all, now that taxpayers know 
the rule, they may adjust their future behavior to it. But 
consider the plight of the corporation that, acting on the 
pre-existing rule and the further emphasis of the 1935 Act, 
acquired stock in the subsidiary for a million dollars cash, 
and immediately liquidated the subsidiary,—all between Jan- 
uary and June, 1936. Such a taxpayer had every reason 
to believe that the subsidiary’s assets would thereafter 
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have a basis to the parent of a million dollars, not the 
$400,000 basis to the subsidiary. Were there any doubt on 
that score, arrangement might have been made to purchase 
the assets directly from the subsidiary, or from the erst- 
while stockholders of the subsidiary. To be pounced upon 
in June with a new act that becomes effective as of Janu- 
ary 1, strikes below the belt and justifies not only moans 
and groans, but also curative relief. 


I do hope that in the overhauling process that will 
sponsor the Revenue Act of 1938, Congress will see fit to 
re-examine section 113(b)(15) from the standpoint of its 
basic soundness, and that in any event, the provision will, 
by appropriate legislation, be rendered inapplicable to liqui- 
dations consummated prior to the date that it was intro- 
duced into the Senate. 


Mr. John W. Townsend, of Washington, D. C.: 


I wish I had the eloquence to call attention properly to 
the extreme illness of one of our good old friends upon whom 
we so frequently relied when we first started to practice tax 
law. That friend was the cardinal principle of interpreta- 
tion of taxing acts generally; that is, that in case of doubt 
they should be interpreted in favor of the taxpayer and 
against the government. As we have progressed in our 
administration in recent years, we have gotten further and 
further from that cardinal concept, and I think that per- 
haps much of our present difficulty in meeting the mass of 
litigation that is developing in Washington might be mini- 
mized if we reverted more frequently to that rule of decision 
or that method of approach in tax cases. 


The meeting adjourned at 5:30 P. M. 





The Taxation of Business 


(Continued from page 713) 


either by restraint of contractual obligation or by 
reason of fiancial inability, or which cannot be done 
intelligently because the law itself does not afford 
the opportunity. 


The measure is so basically unsound that one may 
well question whether its proponents understood its 
devious workings. If we review the record of events 
leading up to its enactment it is evident that Presi- 
dent Roosevelt, according to his tax message to 
Congress, did not have in mind at all the kind of tax 
that was later adopted. He outlined a wholly dif- 
ferent plan; one by which corporations would pay 
no tax if they distributed their entire earnings, and 
according to which corporations would be relieved 
of the normal tax, the excess profits tax and the 
capital stock tax. The main purpose of the Presi- 
dent’s plan was to derive additional revenue from 
greater corporate distributions. 


The tax ultimately adopted was entirelv different 
from the President’s recommendation. In its opera- 
tion his proposal in effect would have been very 
much like the English tax. While the English cor- 
poration is assessed upon its entire net income with 
the right of recoupment of the tax on the distributed 
portion, by the President’s plan the corporation would 
only have been assessed on the retained earnings. 

In England the taxation of corporations is in fact 
comparatively simple in principle. There the cor- 
poration pays only a normal tax, imposed at a flat 

rate, deductible pro tanto from dividends paid. Ours 
is a multiple system, imposing four separate levies, 
the normal tax, the undistributed profits tax, the tax 
upon unreasonable accumulations of surplus and the 
excess profits tax, all at progressive rates. The 
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English plan is comparatively simple in operation, 
whereas ours is cumbersome, double and treble in its 
application, and in respect to the undistributed profits 
tax, possible of extremely subversive consequences. 


It is unnecessary for me to cite examples of the 
untoward workings of the undistributed profits tax 
since you yourselves have had actual experience with 
it. I shall merely make some observations on certain 
features which demonstrate its inequities. 


In spite of deficits or impairments of capital, or 
even insolvency, excepting receiverships, a corpora- 
tion with earnings must distribute them or be sub- 
jected to the tax. While there is no doubt but that 
Congress can lay a tax upon what a corporation may 
seek to reserve, there is uncertainty as to the right 
of Congress to influence corporate distributions for- 
bidden by state law. If a corporation is not free to 
distribute its earnings without violating a state law, 


the situation presents at once a question of conflict 
of laws. 


The statute purports to allow certain credits aris- 
ing out of contracts which restrict the payment of 
dividends. Not only are the provisions of law in this 
connection technical and narrow in their application, 
but the regulations thereon are so circumscribed as 
to almost wholly defeat the granting of such credits. 


The requirement that distributions must be made 
within the taxable year is unreasonable and unjust. 
Certainly earnings are not determinable, except 
roughly, within the period. This difficulty brings up 
the question whether a tax imposed for failure to 
do an act without resorting to guess or conjecture is 
a proper exercise of the taxing power. 


}ut these are only a few of many serious objections 
to the tax. Nor are the objections merely administra- 
tive; they go much deeper. They go to the essence 
of taxation and raise questions of fairness, equity 
and even good sense in taxation. The tax is unfair 
to business because it operates oppressively in many 
situations; it is not equitable because it operates 
more harshly in cases of small and growing corpora- 
tions; and it is not founded on good sense because it 
does not inspire the confidence of either business or 
the public. 


In August, 1934, when the Treasury announced 
the appointment of a committee to study questions 
pertaining to revenue and taxation with special refer- 
ence “to the possibility of making use of revenue 
provisions as a business stabilizing device,” I com- 
mented on that proposal: 

“Any attempt at stabilization of business by a system 
of taxing regulations would only tend further to compli- 
cate an already intricate taxing organism. The present 
uncertainties in the administration of revenue laws would 


be multiplied many times if the taxing statutes were bur- 
dened with restraints upon the conduct of business.” 


Conclusion 


\ HAT was then feared is now actually happen- 

ing. The taxation of business today is not 
merely a matter of contributing to the maintenance 
of government; it is sought by the tax laws to regu- 
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late business according to social aims and objectives. 
And the danger of this procedure is that however 
lofty the motives, the regulatory processes may destroy 
the established industrial system upon which the 
future prosperity of the country must depend. 


Nor is it merely a matter of calculating the income 
according to recognized standards of accounting, and 
paying a share thereof to the Government. The fact 
is that the taxable income in many cases bears little 
relationship to the true net income. Taxing every 
assortment of gains, profits and income and arbitrarily 
limiting deductions, not infrequently results in in- 
come taxes being paid out of capital. 

Capital and ordinary gains are taxable to the cor- 
poration in their entirety, but capital net losses and 
net business losses must be absorbed by capital with- 
out benefit of deductions. In this connection the 
capital loss deduction of $2,000 is hardly worthy of 
mention. Moreover, with forced distribution of cur- 
rent earnings, any corporation sustaining occasional 


capital or operating net losses is doomed to in- 
solvency. 


The present uneconomic taxation of business is 
primarily chargeable to the depression. Being now 
on the road to recovery, however, experimentation in 
taxation should cease. The greatest stimulant that 
could be administered to business at this time would 
be the repeal of all depression tax measures. The 
lifting of these pressures would permit of a resumption 
of the evolutionary trend in taxation clearly in 
evidence prior to the depression. 
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Court Decisions 


U. S. Supreme Court 


Compensation v. Gift—On the facts, payments made to 
former employees of the A corporation by the B corpora- 
tion to which the A corporation had sold all its stock and 
transferred its assets, in appreciation of the loyalty and 
support of the individuals to the A corporation were gifts 
and not taxable compensation. None of the individuals 
was ever an employee of the B company. Some of them 
had not been in the employ even of the A company for 
many years, and one of them never had been an employee. 
The resolution by the stockholders incident to the pay- 
ments spoke of “gift or honorarium,” and the common 
understanding was that they were “presents or gifts.” 
“Quite evidently, none of these stockholders had the slight- 
est notion that a payment of compensation was to be made.” 
our Justices filed dissenting opinion. 


Reversing decision by the Circuit Court of Appeals for 
the Second Circuit, 88 Fed. (2d) 646, which affirmed Board 
of Tax Appeals memorandum opinion—U. S. Supreme 
Court, in Arthur G. Bogardus v. Commissioner of Internal 
Revenue. No. 15. October Term, 1937. 


Corporation Not “a Party to Reorganization” under 
Sec. 112, Act of 1928.—In a transaction involving the merger 
of corporations I and G in 1929, G formed the O corpora- 
tion and gave cash and preferred stock, for common stock 
of O, but not for preferred stock of O. The shareholders 
of 1 (including petitioner), transferred their stock to O 
and received preferred stock of O, preferred stock of G, 
and cash. Corporation I was then dissolved. It is agreed 
that the cash received by petitioner is income, and that 
no gain was realized by the receipt of the preferred stock 
of O. However, where G received nothing from the share- 
holders of I, but merely purchased stock of O so that O 
could deal with the shareholders of I, G is held not to be 
a party to a reorganization within the meaning of section 
112 of the 1928 Act. Petitioner is therefore taxable upon 
the consideration received in the form of G company’s 
preferred stock. 


Affirming decision of the Seventh Circuit, 86 Fed. (2d) 
670, which reversed Board of Tax Appeals memorandum 
decision—U. S. Supreme Court in Herman C. Groman v. 
Commissioner of Internal Revenue. No. 21. October Term, 
1937 


Excise Tax on Games—Jig-Saw Puzzle.—Declaring “that 
where there is reasonable doubt as to the meaning of a 
taxing act it should be construed most favorably to the 
taxpayer,” and that inasmuch as the Act of 1932 repeated 
the words of the 1918 Act “notwithstanding the disclosed 
uncertainties concerning their meaning and with knowledge 
of the fact that theretofore puzzles had not been assessed 
for taxation under them,” the Supreme Court holds that 
jig-saw picture puzzles are not taxable as games under 
section 609 of the 1932 Act. 


Affirming First Circuit Court’s decision, 87 Fed. (2d) 
272, which reversed District Court decision, 13 Fed. Supp. 
913.—U. S. Supreme Court, in Thomas W. White, Individually 
and as Former Collector of Internal Revenue v. Philip J. 
Aronson. No. 20. October Term, 1937. 


Overpayments—Credit against Barred Deficiency—Date 
of Allowance.—This case raises the question whether over- 
payments of income taxes for the calendar years 1929, 
1930, and 1931 are so related to a tax, which should have 
been but was not assessed for 1928, as to preclude recovery 
of the overpayments where collection of the 1928 tax was 
barred. Decedent in 1924 sold certain shares of stock, the 
profit on which was reported on the installment basis. 
Upon his death in 1928 the administrator filed returns upon 
the installment basis for the calendar years 1928 to 1931 
which in point of law and fact were erroneous. Respond- 
ent contends petitioner is not equitably entitled to recover 
such taxes because the overpayments are exceeded by a tax 
which should have been paid in prior years. The Court 
holds that under sections 607 and 609 of the 1928 Act the 
Government is precluded from taking benefit of the over- 
payment by crediting such overpayments against a tax, 
collection of which is barred by limitation, those sections 
forbidding a credit of overpayments against a barred tax. 
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As to the 1929 tax, different considerations control but 
with similar result. When the overpayment was made 
the collection of the 1928 tax was not barred, but in an 
earlier construction of section 322 of the 1928 Act, this Court 
concluded that the allowance of a credit is to be marked 
by some definite administrative action which under the 
practice of the Bureau then prevailing was the date of 
the approval by the Commissioner of the schedule of refund 
and credits. Since the amount of the tax for 1929 had not 
been ascertained or allowed until after collection of the 
1928 tax was barred, the credit of the overpayments of 
1929, and of 1930, and 1931 are prohibited by section 609 
against the 1928 tax. 


Reversing decision of the Circuit Court of Appeals for 
the Fifth Circuit, 86 Fed. (2nd) 231.—U. S. Supreme Court, 
in D. W. McEachern, Admr., Estate of S. C. McEachern, 
Deceased v. J. T. Rose, Former Collector of Internal Revenue, 
District of Georgia. No. 6. October Term, 1937. 


Stock Rights Distribution—Income Non-Resultant.—A 
purported sale by a corporation to its stockholders, of 
shares of stock issued by and acquired from another cor- 
poration, the sale being effected by means of an issue to 
the stockholders of rights to purchase the stock at a named 
price, is not to be treated as a distribution of corporate 
earnings taxable as a dividend to the stockholders when 
received, within sections 22 and 115 of the 1928 Act, where 
there was no showing that the transactions involved were 
in purpose or effect used as implements for the distribution 
of corporate earnings to stockholders. “The mere issue of 
rights to subscribe and their receipt by stockholders, is not 
a dividend. * * * a distribution of assets by a corporation 
to its stockholders by means of a sale, to which it is com- 
mitted by appropriate corporate action at a time when their 
sale price represents their reasonable value, is not con- 
verted into a dividend by the mere circumstance that later, 
at the time of their delivery to stockholders, they have a 
higher value.” 


Reversing, on this issue, decision by Circuit Court of 
Appeals for the First Circuit, 88 Fed. (2nd) 559, which 
reversed the Board oi Tax Appeals, 32 BTA 550.—U. S. 
Supreme Court, in Bradley W. Palmer v. Commissioner of 
Internal Revenue. Guy T. Helvering, Commissioner of In- 
ternal Revenue v. Bradley W. Palmer. Nos. 19 and 59. 
October Term, 1937. 


Warrants to Subscribe for Stock—Income Non-resultant. 
—The Seventh Circuit held that where, in 1929, stockholder 
of Corporation A received warrants to subscribe (at prices 
Lelow the current market price) for stock in Corporations B 
and C, which stock was owned by Corporation A, it is held 
that a taxable dividend was received to the extent by which 
the value of the stock as to which the rights were issued 
exceeded the price payable therefor; and that where delay 
in exercising rights or quick fluctuation in the price of stock 
may give rise to a controversy concerning the date of re- 
ceipt of the dividend, the court holds that “the date of 
receipt of the warrant by the stockholder is the day for 
determining its value.” The Supreme Court reverses. 


Reversing decision of Circuit Court of Appeals for the 
Seventh Circuit, 86 Fed. (2d) 593, which reversed Board 
of Tax Appeals memorandum opinion.—U. S. Supreme 
Court, in Oscar F. Mayer v. Commissioner of Internal Rev- 


enue. No. 22. October Term, 1937. 


Appellate and Lower Courts 


Accumulation of Surplus—Unreasonable—Penalty.—Cor- 
poration formed in 1908, before the enactment of the stat- 
ute with respect to the imposition of a “penalty” for 
unreasonable accumulation of surplus, is held not to have 
had an accumulated surplus for the fiscal year ended Janu- 
ary 31, 1931, in excess of the reasonable needs of the 
business. [The balance sheet, as of the end of the taxable 
year, submitted to the Board showed in part: $1,400,000 
in cash; inventories, $2,800,000 (the market value of which 
was alleged to have depreciated greatly); stocks and 
bonds, $2,900,000 (which were alleged to have depreciated 
some $900,000); notes receivable (constituting loans to 
sole stockholder), $600,000; and accounts payable, $270,000. 
However, the taxpayer was operating a chain of some 815 
stores, and the general financial conditions were con- 
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cededly panicky. Petitioner had followed consistent policy 
of ploughing earnings back into business, record showing 
negotiations during taxable year for purchase of some 
500 stores.] Dissenting opinion filed. 


Reversing Board of Tax Appeals decision, 35 BTA 163. 
—U. S. Circuit Court of Appeals, Third Circuit, in Na- 
tional Grocery Company v. Guy T. Helvering, Commissioner 
of Internal Revenue. No. 6324. March Term, 1937. 


Admissions Tax—Athletic Events at State University— 
Jurisdiction.—District Court held to have jurisdiction in 
suit by United States to collect tax on admissions charged 
by State university on athletic events. 


In a suit by the United States to collect tax on admis- 
sions charged by a State university, the Court refuses to 
grant motion to dismiss the suit but grants the defendant 
20 days to answer Government’s bill alleging that athletic 
events conducted by the State university do not constitute 
the exercise of an essential governmental function so as 
to make the admissions thereto exempt from tax.—U. S. 
District Court, Dist. of Minnesota, Third Division in 
United States of America v. State of Minnesota, Julius A. 
Schmahl, Treasurer of the State of Minnesota, and the Um- 
versity of Minnesota, a Public Corporation. In equity, No. 
2922. 


Capital Stock Tax.—Appellee was organized by Dartmouth 
College and the Village of Hanover for the purpose of 
providing water. Most of its stock was owned by its 
organizers, and it operated a profit for the most part, re- 
taining a part of its income as a reserve. It is held that 
appellee was not organized for the exclusive purpose of 
holding property and paying its entire net income to an 
exempt corporation so as to be exempt from payment of 


capital stock tax under section 215(c)l of the NIRA 
(1933). 


Reversing District Court decision, 18 Fed. Supp. 584.— 
U. S. Circuit Court of Appeals, First Circuit, in Peter M. 
Gagne, Collector v. Hanover Water Works Company. No. 
3260. October Term, 1937. 


Capital Stock Tax—Lessor Corporation Not Engaged in 
Business.—Railroad company whose only function was in 
connection with a lease of its property is held not engaged 
in business, and therefore, not subject to capital stock 
tax under section 701 of the 1934 Act.—U. S. District 
Court, Southern Dist. of New York, in Carolina, Clinchfield 
and Ohio Railway v. Joseph T. Higgins, individually and as 
Collector of Internal Revenue. Law No. 62-170, 62-252. 


Condemnation Award—Taxable Gain.—The receipt of 
an award in 1930 for property taken in a condemnation 
proceeding and the payment of a special assessment (in 
lesser amount) levied to improve the property which was 
used as an offset against the award in a single transaction 
is held not to result in taxable gain, the payment of the 
award and the levying of the assessment constituting one 
transaction where the gain is instantly absorbed by a 
new cost. 


Reversing Board of Tax Appeals decision, 34 BTA 208.— 
U. S. Circuit Court of Appeals, Ninth Circuit, in Central 
and Pacific Improvement Corporation v. Commisstoner of In- 
ternal Revenue. No. 8251. 


Consolidated Return—Allocation Agreement—Effect on 
Refund.—Under section 240 of the 1924 and 1926 Acts, an 
allocation agreemeret named the Florida East Coast Rail- 
way Company as being the subject of any deficiency or 
refund arising from consolidated returns previously filed 
by that company and its affiliates for 1924 to 1926. Subse- 
quently, the Florida East Coast Railway Company went 
into receivership. It is held that a refund resulting from 
overpayment of taxes by the affiliates, but paid to the re- 
ceiver of the Florida East Coast Railway Company is not 
the property of that company nor of the receiver, but 
belongs to the respective affiliates. 

The Commissioner applied a refund due certain affiliates 
against a deficiency of an affiliate, named in a voluntary 
allocation agreement for 1924 to 1926, which subsequently 
went into receivership. In denying the affiliates’ claim 
of priority, the Court holds that the “mere occurrence of 
insolvency is no sufficient ground to extend legal subroga- 
tion to one who has voluntarily paid another’s debt.” 
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Accordingly, the claim of the affiliates to whom the refund 
is due stands for payment with other common claims.— 
U. S. Circuit Court of Appeals, Fifth Circuit, in Bankers 
Trust Company and R. Gregory Page, Trustees v. Florida 
East Coast Car Ferry Company, et al. No. 8387. 


Deductions—Depreciation and Capital Losses—Residu- 
ary Legatees.——Where Pennsylvania decedent’s will pro- 
vided that his residuary estate, including certain real estate, 
be divided equally among his children, but did not spe- 
cifically provide that the real estate be held in trust, it is 
held, following Pennsylvania law, that the legal title was 
vested in the residuary legatees, and not in the executors 
as trustees. Plaintiff, as residuary legatee, may deduct 
her share of depreciation and losses as to realty sold in 
1924, 1925, and 1926.—U. S.. Circuit Court of Appeals, Third 
Circuit, in Lyle R. Arrott v. D. B. Heiner, formerly Collector 
of Internal Revenue, Twenty-third Dist. of Pennsylvania. No. 
6186. October Term, 1936. 


Deductions—Loss—Burden of Proof.—Recovery of 1932 
tax is denied, where suit is based upon alleged overstate- 
ment of gain on certain stock sold under an option 
agreement and where taxpayer fails to sustain the burden 
of proof that the basis as to the stock involved was other 
than that reported.—U. S. District Court, Dist. of Massa- 
chusetts, in Virgil C. Brink et al., Trustees under Deed of 


Trust of John J. Meehan v. United States of America. Law 
No. 6485 


Depletion Deduction for 1924 Denied.—On June 30, 1924, 
the taxpayer leased certain property to be exploited for 
oil, receiving on July 1, 1924, a $150,000 bonus, and the 
promise of cash royalties on petroleum produced. On 
September 17, 1924, the first commercially productive well 
was brought in. The taxpayer had acquired the property 
in question in 1916 by inheritance, at which time the fair 
market value of the land was $50,997.69, the oil then 
having no known value. The court holds that there was 
no discovery prior to September 17, 1924, and that there- 
fore discovery depletion is not applicable to the payment 
received on July 1, 1924. Dissenting opinion filed.—U. S. 
Circuit Court of Appeals, Ninth Circuit, in Security First 
National Bank of Los Angeles, Trustee, Estate of E. T. R. 
Kleinmeyer, Deceased v. Galen H. Welch, formerly Collector 
of Internal Revenue. No. 8260. 


Dues Tax—Assessment by Social Club—Where, with- 
out statutory charter authority, a nonprofit Kentucky so- 
cial club made a certain assessment against its members, 
payment thereof in 1931 is held not subject to tax as dues, 
the amounts collected representing contributions by mem- 
bers.—U. S. District Court, Western Dist. of Kentucky, in 
Pendennis Club v. United States of America. No. 1920. 


Estoppel—Grounds for Recovery Changed.—Sixteen 
days before the expiration of the statutory period for as- 
sessment against 1930, the taxpayer filed a claim for re- 
fund of 1929 taxes alleging, for the first time, that a certain 
sale was completed in 1930 instead of 1929. The sale in 
question having been in dispute on another issue for more 
than two years, and the sale having been represented as 
completed in 1929, it is held that taxpayer is estopped from 
recovery upon the new ground. However, the tax on the 
sale profit, payable on March 15, 1931, having been paid on 
March 15, 1930, taxpayer is held ‘entitled to interest thereon 
from March 15, 1930, to March 15, 1931.—U. S. District 
Court, Southern Dist. of New York, in Jessie Mann and 
Estelle Blum, Exrs., Last Will and Testament of Helen B. 
Hastings, Deceased v. Charles W. Anderson, individually and 
as Collector of hitetadl Revenue, Third Dist. of New York. 


Estate Tax—Claims against Estate—Decedent, prior to 
his death on November 29, 1932, guaranteed the bank 
loans of another up to $75,000, which guaranty his execu- 
tors were obliged to make good. It is held that the 
obligation thus created was for a “full and adequate con- 
sideration in money or money’s worth” within the mean- 
ing of section 303, Revenue Act of 1926, as amended, and 
that the claim against the estate is deductible. 

Affirming Board of Tax Appeals decision, 34 BTA 798. 
—U. S. Circuit Court of Appeals, Second Circuit, in Com- 
missioner of Internal Revenue v. Maude L. Porter, Alexander 
L. Porter and Edwin R. Bartlett, Exrs., Last Will and Testa- 
ment of Alexander J. Porter, Deceased. 
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Rulings of the Bureau of 
Internal Revenue 


Capital Assets—Meaning.—Proper treatment for federal 
income tax purposes of losses to a debtor where real estate 
was sold and subsequently repossessed by the seller either 
pursuant to an agreement between the parties or through 
foreclosure.—I. T. 3135, X VI-44-9013 (p. 7). 


Capital Stock Tax—Adjusted Declared Value.—For the 
purpose of adjustments under section 701 (f) of the Reve- 
nue Act of 1934 and corresponding provisions of the Rev- 
enue Act of 1935, capital notes and debentures issued by 
banks constitute evidences of indebtedness and preferred 
stock constitutes stock, rather than evidence of indebted- 
ness.—C. S. T. 6, X VI-41-8978 (p. 22). 


Constructive Receipt—Renewal commissions on insur- 
ance which were assigned by A to B, his wife, are taxable 
to A even though paid to his wife pursuant to the assign- 
ment.—G. C. M. 19213, X VI-45-9026 (p. 5). 


Credits of Corporations.—Contracts entered into by the 
M Company prior to Mav 1, 1936, which preclude the pay- 
ment of any dividend, so long as the indebtedness covered 
by the contracts remains unpaid, meet the conditions pre- 
scribed for the allowance of the credit under section 26(c)1 
of the Revenue Act of 1936 in computing the surtax on un- 
distributed profits imposed by section 14 of that Act. How- 
ever, such a credit is not allowable after the debtor becomes 


financially able to pay the demand obligations in question. 
—I. T. 3130, X VI-43-9000 (p. 3). 


Credits of Corporations—Dividends Received Credit on 
Form 1120.—The clause in the indenture executed by the 
N Corporation in 1935, preventing payment of dividends in 
any form until all accumulated and unpaid interest on 
debentures to the date of declaration of the dividend has 
been paid in full or has been declared due and payable 
and funds therefor have been set aside on or before the 
date of declaration, entitles the corporation to the credit 
provided by section 26(c) 1 of the Revenue Act of 1936 until 
the requirements of that provision of the indenture have 
been met or until failure to meet those requirements may 


be said to be due to the willful conduct of the corporation. 
I. T. 3133, XVI-44-9011 (p. 5). 


Deductions from Gross Income—Illinois Capital Stock 
Tax.—The capital stock tax imposed by the State of IIli- 
nois should be accrued by taxpayers subject thereto as of 
April 1 of each vear for federal income tax purposes.— 


G. C. M. 18891, X VI-41-8967 (p. 3). 


Deductions from Gross Income—Kansas Retailers’ Sales 
Tax.—The sales tax imposed under the Kansas Retailers’ 
Sales Tax Act, effective as to sales on and after June 1, 
1937, is deductible as a tax by the purchaser or consumer 
for federal income tax purposes.—I. T. 3129, X VI-43-8999 
(p. 2). 


Deductions from Gross Income—Massachusetts Corpo- 
rate Excise Tax.—The 10 per cent additional corporation 
excise tax imposed by chapter 397, Laws of Massachusetts, 
1936, and the 10 per cent additional tax imposed by chapter 
422, Laws of Massachusetts, 1937, are merely increases or 
additions to the existing corporation excise tax and should 
be accrued as a part of the tax to which they are additions. 
—I. T. 3126, XVI-42-8981 (p. 4). 


Deductions from Gross Income—Oklahoma Bank Taxes. 
—The tax imposed by section 12498 (p) and (q) of the 
Oklahoma Statutes (1936 Annotated Supplement to the 1931 
Statutes) upon national bank associations, banks and trust 
companies, and Morris Plan companies accrues at the 
beginning of the current taxable year, provided such tax- 
payers were engaged in business in the State of Oklahoma 
on that date —I. T. 3136, X VI-45-9024 (p. 2). 


Excess Profits Tax.—Partially tax-exempt interest on 
obligations of the United States is subject to the excess 
profits tax unless it is exempt from such tax under the Act 
of Congress authorizing the issuance of the obligations, or 
any amendment or supplement thereto.—I. T. 3125, X VI-41- 
8970 (p. 7). 
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Exemptions—Building and Loan Associations.—Wliere a 
domestic building and loan association which is entitled to 
exemption under section 101 (4) of the Revenue Acts of 
1934 and 1936, in order to become eligible to receive benefits 
from certain federal agencies, is required by the Federal 
Home Loan Bank Board to form a liquidating corporation 
or trust for the purpose of liquidating the slow or frozen 
assets of the building and loan association, such a liquidat- 
ing corporation or trust is exempt from federal income tax 
under section 101(4) of the Revenue Acts of 1934 and 1936. 

I. T. 3009 (C. B. XV-2, 157 (1936)) revoked.—I. T. 3124, 
XVI-41-8969 (p. 5). 


Exemptions—Farmers’ or Other Mutual Hail, Cyclone, 
Casualty, or Fire Insurance Companies.—The M Fire In- 
surance Co., which issues nonassessable policies for cash 
premiums, the unearned portions of which may not be 
returned to the policyholders, is not exempt from federal 
income tax as a mutual insurance company under section 
101 (11) of the Revenue Acts of 1934 and 1936.—I. T. 3131, 
XVI-43-9001 (p. 6). 


Gross Income—Inclusions—Spouse Agreement.—W here 
a husband and wife, residing in California, enter into a 
valid agreement providing that the earnings of each shall 
be the separate property of the earner, the entire earnings 
of each spouse are taxable as the separate property of 
such spouse for federal income tax purposes. 


G. C. M. 9938 (C. B. X-2, 115 (1931)), G. C. M. 9953 (C. B. 
XI-1, 13 (1932)), and G. C. M. 14198 (C. B. XIV-1, 261 
(1935)) revoked, and all memoranda inconsistent herewith 


modified —G. C. M. 18884, X VI-42-8980 (p. 3). 


Gross Income — Inventories.— Operators engaged in 
carrying (“straddling”) operations in commodities dealt in 
on organized exchanges should inventory goods on hand at 
market price in determining net income for federal income 


tax purposes.—G. C. M. 18658, X VI-41-8966 (p. 2). 


Individual Returns—Husband and Wife—Tenants by 
Entirety——Husband and wife holding property as tenants 
by the entirety in the State of Michigan may each report 
one-half of the income from such property in their separate 
returns. 


Recommended that I. T. 1574 (C. B. IT-1, 143 (1923)) be 
modified and that nonacquiescences in Herman Gessner v. 
Commissioner (32 BTA, 1258, C. B. XTV-2, 31 (1935)) and 
John H. Hart v. Commissioner (27 BTA 528, C. B. XII-1, 17 


(1933)). be withdrawn.—G. C. M. 19143, X VI-42-8986 (p. 17). 


Returns—Inspection by Department of National Reve- 
nue, Ottawa, Canada—Regulations.—Regulations govern- 
ing the inspection of income tax returns, Form 1042B, by 
the Department of National Revenue, Ottawa, Canada.— 


Section 55(a) of the Revenue Act of 1936 provides: 


Returns made under this title shall be open to inspection in the 
same manner, to the same extent, and subject to the same provisions 
of law, includ:ng penalties, as returns made under Title II of the 
Revenue Act of 1926; and all returns made under this Act shall con- 
stitute public records and shall be open to public examination and 
inspection to such extent as shall be authorized in rules and regulations 
promulgated by the President. 


Pursuant to the above provision of law the President 
orders that income tax withholding returns, Form 1042B, 
filed under the provisions of Title I of the Revenue Act 
of 1936, or such Act as amended, shall be open to inspection 
by the Department of National Revenue, Ottawa, Canada, 
for the purpose of enabling the United States Treasury 
Department to administer effectively the provisions of the 
Tax Convention, dated December 30, 1936, between the 
United States and Canada which was ratified August 13, 
1937. Such inspection shall be as follows: 


Upon receipt by the Commissioner of Internal Revenue 
of income tax withholding returns, Form 1042B, duplicate 
copies thereof shall be forwarded to the Department of 
National Revenue, Ottawa, Canada.—T. D. 4765, XVI-42- 
8985 (p. 5). 


Stamp Taxes—Oil and Gas Leases—Determination of 
Real Property.—Oil and gas leases covering lands in 
Kansas and Texas, which are of unlimited duration or for 
a term of years and as long thereafter as oil and/or gas 
is produced from the property, are subject to stamp tax as 
conveyances of realty.—S. T. 868, XVI-43-9007 (p. 19). 
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Significant Decisions of the 
Board of Tax Appeals 


Alleged Deficiency Barred by Expiration of Statutory 
Period.—Upon the record, it is held that the Commissioner 
has not sustained his burden of proof to show that peti- 
tioner filed a false or fraudulent return for 1928 with intent 
to evade tax; it is held, further, that since the deficiency 
notice for that year was not mailed to petitioner within 
two years after the return was filed, the deficiency, if any, 
is barred by the statute of limitations.—Arthur 5. Barnes 


v. Commissioner, Decision 9791 [CCH]; Docket 81873. 36 
BTA —, No. 127. 


Bad Debts—Deduction Allowed Guarantor Stockholder. 
—A deduction for bad debt was allowable in 1932, 1933, 
and 1934 to an individual shareholder who, pursuant to 
prior endorsements and guaranties of the corporation’s 
notes and obligations, paid the corporation’s obligations 
and thus became its creditor and the debt was immediately 
ascertained to be worthless and charged off, the evidence 
disproving intent to increase capital investment or make 
a gift—Daniel Gimbel v. Commissioner, Decision 9754 [CCH]; 
Dockets 84542, 85476. 36 BTA —, No. 90 


Corporation Organized and Availed of for Preventing 
Imposition of Surtax.—The corporation was formed and 
availed of for the purpose of .preventing the imposition 
of the surtax upon its shareholder through the medium of 
permitting its gains and profits to accumulate instead of their 
being divided or distributed, within the meaning of section 
104 of the Revenue Act of 1932. The Commissioner’s pre- 
sumption is not overcome by the fact that during the tax- 
able years in question (1931 and 1932), the value of the 
corporation’s assets (mostly stocks and bonds) had de- 
clined to such an extent that their actual value was less 
than the corporation’s liabilities, including capital stock.— 
Nipoch Corporation v. Commissioner, Decision 9779 [CCH]; 
Dockets 75616, 79775. 36 BTA —, No. 115. 


Curator of Decedent’s Estate—Commission Paid—De- 
ductibility— Pending settlement of a will contest, the court 
appointed a curator of decedent’s estate as provided by 
West Virginia law. The curator’s duties were to conserve 
the assets of the estate until the executor qualified. Dece- 
dent left a large and complicated estate, valued at $2,000,000, 
and a $25,000 fee was paid the curator for services rendered. 
This fee was allowed as an administrative expense in deter- 
mining decedent’s net estate, but was disallowed as a 
deduction in determining the income of the estate for 1932, 
the year in which it was paid. It is held that the fee was 
not an ordinary and necessary expense incurred in carrying 
on a trade or business, and therefore was not deductible 
from the estate’s income for that year, since it was paid 
for services rendered in administering the estate.—George 
W. Oldham, et al., Exrs., Estate of James L. Hawley, Deceased 


v. Commissioner, Decision 9752 [CCH]; Docket 79699. 36 
BTA —, No. 88. 


Deductibility—Note Given by Taxpayer on Cash Basis 
to Cover Loss on Sale of Stock.—Petitioner’s business asso- 
ciate, Levy, personally financed certain investments in 
shares of bank stock, which, after the investments were 
made, he agreed to share equally with petitioner and hold 
petitioner’s share for him. They set forth their relationship 
respecting these transactions in an agreement in writing 
on April 30, 1930, which, among other things, bound peti- 
tioner, pro tanto, to reimburse Levy for any loss he might 
sustain in carrying petitioner’s share in the investment. 
Levy, thereafter, with the approval of petitioner, sold the 
stock at a loss. To cover petitioner’s agreed part of the 
loss he executed and delivered to Levy several promissory 
notes, no part of which was paid during the taxable year 
1930. It is held that the petitioner, being on a cash basis, 
sustained no loss deductible from taxable income in the 
taxable year on account of the aforesaid transactions.— 
Max Gross v. Commissioner, Decision 9789 [CCH]; Docket 
74187. 36 BTA —, No. 125. 


Deduction Denied—Losses Sustained and Taxes Paid on 
Property Allegedly Taxpayer’s but Legal Title Presumed 
to Be in Corporation.—The petitioner and his wife executed 
a warranty deed conveying certain properties to a corporate 
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entity, which was organized and incorporated under the 
laws of the State of Florida for the specific purpose of 
receiving such properties. He caused the deed to be 
recorded. The act of recordation, without more, is prima 
facie evidence of delivery of the deed and of its accept- 
ance by the grantee under the laws of the State of Florida. 
It is held that having failed to overcome the presumption 
of delivery and acceptance by proof to the contrary, the 
respondent’s denial to this petitioner of certain statutory 
deductions, incurred in_connection with such properties, 
is approved.—Fleming G. Railey v. Commissioner, Decision 
9755 [CCH]; Docket 81893. 36 BTA —, No, 91. 


Deductions—Interest Included as Part of Purchase 
Price.—Contract for sale of realty named a “purchase price 
(including interest).” The evidence establishes that in the 
sale negotiations the parties carefully worked out separately 
the sale price and the interest; that the seller intended to 
charge and the buyer intended to pay interest; that the 
amount named as purchase price including interest is the 
aggregate of the price agreed upon for the property and 
the interest calculated by the parties. It is held that a 
portion of the monthly payments made by the purchaser 
represents interest, and deduction therefor is allowable for 
the fiscal year ended January 31, 1934. It is also held that 
the amount of the specified purchase price of property that 
is determined to be interest should not be included in the 
basis of depreciable property in computing deductions for 
depreciation.—Hudson-Duncan & Co., v. Commissioner, Deci- 
sion 9758 [CCH]; Docket 85220. 36 BTA —, No. 93. 


Distribution of Decedent’s Assets—Tax Liability of Ad- 
ministratrix.—Where the administratrix of an estate pays 
the debts of the decedent other than an income tax liability 
of the decedent for 1925, of which she had knowledge, and 
thereafter distributes the estate to persons entitled to re- 
ceive the same, she is personally liable for the debt owed 
the United States under section 3467 of the Revised Stat- 
utes. —Lillia L. Morris v. Commissioner, Decision 9750 
[CCH]; Docket 66790. 36 BTA —, No. 86. 


Employee’s Syndicate—Taxable as Corporation.—A syn- 
dicate was formed by a group of employees of a corpora- 
tion for the purpose of investing in securities for profit 
for the benefit of all the participants. Where the syndicate, 
through its manager, is found to have conducted an invest- 
ment business for profit, it is held an association taxable 
as a corporation. No returns having been filed for the fiscal 
years ended October 31, 1923 to October 31, 1933, the 25 
per cent penalty is mandatory. —Schroeder Employees Thrift 


Club v. Commissioner, Decision 9775 [CCH]; Docket 80691. 
36 BTA —, No. 111. 


Estate Tax.—Upon the facts, the decedent is held to have 
been a resident of the United States at date of death in 
1932 although living abroad, and consequently is entitled 
to the specific exemption of $100,000 allowed by section 
303(a) (4), 1926 Act, and to the deduction of administration 
expenses under section 303(a)(1), 1926 Act.—Fifth Avenue 
Bank of New York, Exr., under Last Will and Testament of 
Miriam Fisher, Deceased v. Commissioner, Decision 9753 
[CCH]; Docket 74826. 36 BTA —, No. 89. 


Estate Tax—Corpus of Life Insurance Trust Not In- 
cludible in Decedent’s Gross Estate.—The corpus of a trust 
is not subject to estate tax under section 302 (c) (1), Rev- 
enue Act of 1926, as amended, merely because the trust 
was required to pay premiums on policies of life insurance 
on the life of the donor-decedent, which policies had been 
completely assigned to the trust.—The First National Bank 
of Birmingham et al., Exrs., under the Will of Harold R. 


Sanson v. Commissioner, Decision 9776 [CCH]; Docket 
85192. 36 BTA —, No. 112. 


Estate Tax—Inter Vivos Gifts.—It is held, on the facts, 
that certain transfers of corporate securities by decedent 
to his wife in 1922 and 1923 constituted valid and completed 
gifts inter vivos, and that such securities, therefore, were 
not a part of the decedent’s gross estate when he died in 
1932.—Essie Irene Gaffney, Exrx., under Last Will and Testa- 
ment of James E. Gaffney, Deceased v. Commissioner, Deci- 
sion 9769 [CCH]; Docket 83151. 36 BTA —, No. 105. 


Estate Tax—Powers of Appointment under Wisconsin 
Statute.—Decedent, a resident of the State of Wisconsin, 
and the donee of two powers of appointment, died May 3, 
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1933. The powers were created by decedent’s father, also 
a resident of the State of Wisconsin. The instruments 
creating the powers provided that the income from the 
properties was to be paid to decedent for life, remainder 
“to such person or persons as she may appoint by her last 
will and testament” or, in case she failed to exercise the 
powers, “to her issue surviving.” Decedent exercised the 
powers by will in favor of her husband. It is held, under 
the applicable law of the State of Wisconsin, that the 
powers were “general,” and the property passing there- 
under is includible in decedent’s gross estate under section 
302 (f) of the Revenue Act of 1926, as amended by section 
803 (b) of the Revenue Act of 1932.—J. Earl Morgan, Exr., 
Estate of Elizabeth S. Morgan, Deceased v Commissioner, 
Decision 9763 [CCH]; Docket 82771. 36 BT A —, No. 99. 
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(Continued from page 718) 
many of us recall the important role such reserves 
played during the recent business depression. 


For the five years, 1930-1934, corporations re- 
ported in their income tax returns aggregate statu- 
tory losses exceeding $29 billion. Because of 
surpluses accumulated in more prosperous years, the 

majority of those corporations were able to continue 
in business, to retain employees on their payrolls, 
and to maintain their dividend payments. In this 
way they aided the economic welfare of the country 
materially at a time when it was needed most. 

For instance, there is the case of a certain well- 
known producer of capital goods. Because of the 
fluctuations in that industry, the company adopted 
a policy of retaining about 30% of its earnings dur- 
ing prosperous periods as a reserve to stabilize its 
operations, employment and dividend policy during 
depressions. For the seven years, 1929-1935, the 
company had a total net income of $6.7 million and 
paid out over that period a total in dividends of $6.9 
million. Had it concentrated the dividend distribu- 
tions in the good years of 1929, 1930, and 1931, the 
company would have been forced to curtail its activi- 
ties, lay off workers and eliminate entirely any divi- 
dends during the bad years of 1932, 1933, and 1934. 

Yet, this is precisely the effect the undistributed 
profits tax will have on business in the next business 
recession. Furthermore, by compelling the payment 
of dividends in good years, the tax artificially stimu- 
lates boom pe ‘riods and accentuates the downward 
spiral in times of depression. 


III. Conclusion 


HE ten defects which I have enumerated are by no 

means a comprehensive list of the difficulties which 
have been suddenly presented by this revoluntionary 
method of taxing business. I have also forborne to 
discuss certain defenses! of the tax which have been 
advanced from time to time, suggesting that its 
rigors can be avoided by such devices as stock divi- 
dends, scrip, stock rights and the issuance of new 
stock to acquire additional capital. I regard most 
of these devices as impracticable for the average cor- 
poration. Even where they can be used successfully, 
they are mere palliatives, effective only for short 





1Since delivering this address I have discussed these defenses of the 
tax in an article subtitled ‘““The Undistributed Profits Tax and Stock 
Dividends and Stock Rights” in the Journal of Accountancy for De- 
cember, 1937, and in an address before the Investment Bankers Asso- 
ciation at White Sulphur Springs, W. Va., on November 6, 1937. 
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periods of time. I repeat that the undistributed 
profits tax should never have been enacted, and 
should be promptly repealed. If not repealed, then 
certainly appropriate amendments to remedy its 
proved defects should be enacted at the next session 
of Congress. 


Needed Reforms in Corporate 
Taxation 


(Continued from page 710) 

are many examples where corporations, and other 
taxpayers, have purchased securities and capital 
assets in a depressed market and have later been 
forced to sell such assets at a high market so as to 
procure working funds with which to carry on the 
operations of the corporation, and in this instance 
were subject to taxation on 100% of their capital 
gains. Also, there are instances where corpora- 
tions were forced to sell their securities at losses so 
as to procure working funds, and in this situation 
the Government disallows the deduction of the loss 
in excess of $2,000. 

The United States is the only major government 
in the world which levies an income tax on capital 
gains. Great Britain, France and other leading na- 
tions refuse to impose such an unequitable and unjust 
tax upon their people. The capital gains tax imposed 
by our Revenue Act should be repealed—or at least 


modified so that its provisions are fair and equitable 
to the taxpayer. 


It is submitted that before any permanent pros- 
perity can be enjoyed by a nation, there must be 
normal activity in the capital goods industries, such 
as building, manufacturing of machinery, etc. These 
are the industries in which the crafts and trades are 
employed and which consume a great volume of raw 
material, thereby causing greater activity in the raw 
material industries. Transportation is benefited by 
leaps and bounds when raw materials and capital 
goods industries go to market. All of this activity 
begets jobs for labor, because when capital seeks in- 
vestment in capital goods, labor is employed at sub- 
stantial wages and in large quantity. 


Conclusion 
i; IS SUBMITTED in conclusion, therefore, that 


as emergency measures to promote prosperity and 
the increase of business, to increase the employment 
of labor, to make it possible for corporations to elim- 
inate deficits, to make it possible for small busi- 
nesses to expand, and to make it possible for 
corporations to pay their indebtedness, the Undis- 
tributed Profits Tax should be repealed. This tax 
which is, in fact, a penalty, stands between business 
and recovery. Upon close examination, the conclu- 
sion must be reached that this tax is one of the chief 
reasons why capital does not seek investment in capi- 
tal goods. It is high time that our Congress and 
public officials who are responsible for the destiny 
of our Nation, reconsider this tax and repeal or 
modify it so as not to be a barrier to recovery of 
business and the re-employment of labor. 
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Income Tax Deduction of Federal 
and State Social Security Taxes 
(Continued from page 721) 


clusion that the treatment of import duties on the 
taxpayer’s books as cost of inventory constitutes an 
irrevocable election not to take deductions for them 
on the return.” 


Excise Taxes Paid on 
Acquisition of Capital Assets 


T HAS been shown that excise taxes are deduct- 
ible as such only by the taxpayer upon whom the 
taxes are directly imposed. When the tax is passed 
on to the consumer of the goods upon which the tax 
was assessed, the tax becomes a part of the cost of 
the goods. If the goods should be purchased either 
for resale or as supplies to be consumed in produc- 
tion or in other business operations, the entire cost 
of the goods ultimately will become expense or cost 
of sales. In the case of the excise tax on automobiles, 
however, a different situation is presented to the 
purchaser, for automobiles are considered to be 
depreciable capital assets. The entire cost of auto- 
mobiles must, therefore, be set up on the books and 
depreciated over a period of time. The element of 
excise tax in the cost of the automobile cannot be 
segregated from the other elements of cost and treated 
differently for tax purposes. In the opinion of the 
writer, the same will be true of the payroll taxes 
paid by an independent contractor on his payrolls 
in constructing a building or any other capital asset 
for someone else. The contractor will, of course, be 
allowed a deduction for such taxes against his own 
income, but the entire cost of construction will have 
to be capitalized, including payroll taxes paid by the 
contractor, by the taxpayer for whom the construc- 
tion work was done. The fact that the work might 
be done on a cost-plus contract, or, indeed, on a 
strict cost basis, would not seem to alter the situation. 


But what if a taxpayer does his own construction? 
Let us suppose, for example, that a manufacturer 
decides to build a new building and to use his own 
employees for all or a substantial part of the con- 
struction of the building. The wages paid to the 
employees in the construction of such a building 
would, of course, be considered as a capital expendi- 
ture and not deductible for income tax purposes. But 
what about the excise tax which is levied on these 
payrolls? Such payroll taxes meet the requirements 
for deductibility under existing law and regulations; 
they are not specifically excepted from a deductible 
status under article 23 (c); and the taxes are levied 
directly upon the manufacturer, who is the employer 
and payroll taxpayer. Clearly it seems that these 
taxes are deductible, although the wages upon which 
the taxes are levied are not deductible. The result 
would be the separation of two inseparable items— 
payrolls and the tax thereon—and the different treat- 
ment of these two items for income tax purposes. 
Thus would the income tax statutes bring forth some 
more strange accounting. 
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State Payroll Taxes 


HE TAXES imposed under Title IX of the Social 

Security Act and the state taxes for unemploy- 
ment compensation are identical in nature and pur- 
pose. In most states, and with only minor exceptions 
in others, the entire amount of payroll taxes paid 
to the state unemployment compensation funds may 
as a rule be offset against the federal tax imposed 
under Title IX. What basis, then, can exist for a 
different treatment of the state taxes? There seems 
to be none, and it is to be expected that the Treasury 
Department will so rule although no such ruling has 
been issued at the time of this writing. 


The Trend of Decisions and Legislation 
Affecting the Corporate Trustee 


(Continued from page 708) 


to no greater liability than that which devolves upon 
an individual executor,” ** is most reassuring, and 
seems more consonant with equity and sound legal 
thought. Such statements should do much to chal- 
lenge attention to the established just standards, and 
to curb the tendency of some of the less responsible 
courts and jurists to include in their discussions 
“obiter dicta’ respecting a possible “stricter rule.” 


82 Matter of People’s Trust Co., 169 App Div. 699, 701. 
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If you could see Shepard's Citations in the process 
of preparation, you would understand why it. per- 
forms so well, lasts so long and brings so much sat- 
isfaction and pleasure to its owners. 


Visitors to our plant marvel at the care and precision 
with which Shepard's is built. They find standards 
unsurpassed in the law publishing industry. They 
see processes dev eloped by Shepard and used by 
Shepard exclusively. 


They learn that in the preparation of a really com- 
plete and accurate up to date citation service there 
are Checks and double checks beyond their realiza- 
tion and requiring amazing care. 


Soundly built Shepard's Citations serve long and 
well! = Nocompromise with quality means no com- 
promise with satisfaction in ownership. 
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